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b'i.< ii;i:n CK L. i.ri;, J.m-i--. J, and Li'.wis (li.M'.ss, 

Appailaiit s, 

vs. 

11i:i:m.\n (). DLr(;(;i., Arci s!' 11. Dijcnt., Mm m.v \\'. Pn iiia:, 

i‘t al. 


(I Siiprcnii' ('oiii-l oi' i!i(‘ Disii'ici ol* ('(iliindiia. 

Mipiity. Xo. 411'Jn. 

bX-i L. Tx* ria.i:i:, Planch i; (liaos. ( ’(»ia »1',li,\ ({loss, 

d.\coL. d. (li;oss, and Loi is K. (Iloss, PlaintilTs, 

\s. 

IIkl.m.w (). Pn'iLa:, Ana >! 11. Pi.nKa;, lv\i ma W. Pi.nLa:, 
Kallicriiic P. ('liaindcrlain, FlorcnliiK* Plnuuc \V(*s1, 
Minilic Plimuc Tower, I)crcndan1 s. 

I'.Niria) SiArrs (a- A.mllica, 

Pfsh'lcf (il ('nl H HI hid, ss: 

H(‘ it rcincinhct'i'd, that in tin* Sn]>n*nn‘ (’onrl of tlic 
District ot* Polnnd)ia, at tin* (’ity of Wasliiii'aton, in said 
District, at tin* tinu's hereinafter nieiition(‘d, the followini;’ 
pajiers wi'n* tiled and proceedinu's had, in the tiho\'e-entilled 
ctiusc, to wit: 
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KiH'ords of tlio District of ('olunil)ia, Irmui;' iiii])rovc(l by 
])rcmist‘s known as (i Stiv(‘t, X()rtliW(‘st, and tli(‘ bnild- 
ini;' in tlu‘ ]*(‘ar of said ])io|»ci1y, wliicli said proncrty, or 
the one lialf of said proptoMv, wlii('li was tli(‘ interi‘st (f 
the said xVlfred (i. Gross, llunein, was transf(‘rred to tli * 
defendant Anunst II. and Fre(U*rick \V. \>y 

(U*t‘ds r(*coi‘d(‘d May *J, 1!)14. labin* Xo. .’Mlik Foli(> 10, and 
tli(‘ consi(U‘ration nanu'd in each 4)f said deeds was ;i 
Dollars; yonr ])etitioino's fiirtlno’ advise* tin* I'onrt tliat 
tlu‘y an* not advised as to tiie actual consid(‘raticni _i;iv(‘n 
for said prop(‘rty, bnt tin*)' cliarue* upon information and 
beli(‘f that tin* said consid(*ralion promised to In* paid to the 
said Alfr(*(.l (1. Gross for liis oic* half int4*r(‘st in said pi’op- 
erty was not in c*xc(*ss of 'Twenty Five* 'Tlioiisand Dollars 
for both pro))(‘rti(*s, a v(*ry small portion of which consid¬ 
eration was actually |)aid; aimniu- tie* things (O' vabu* found 
by the executors aft(*r tin* (h*ath of tin* said Alfr(*d G. 
Gross was an nnsecnr(*d promissory nol(* of tin* defend¬ 
ants August II. Fln<;-;L'(‘ and Tb*(*d(*rick W. IMniL;iLi(*, which 
said noti* at tin* time of the dejitli ot* tin* said Alfr(*d G. 
Gross was ov(*rdin‘ and unpaid: x'om* p(*l it loners char,i*’e 
upon information and b(*rn‘f that the consid(*i*ation of said 
])ro})erty was ,<*rossly ina(h‘<piat(* and tln*y fm’lln*r char<*’(* 
as a fact that on the doth day of Apj-il and during- tin* whole 
of the month of May and fi'om and iiK'lndini*' the said 
d doth of A])ril to the d(*ath of tin* said Alfr(*d G. 

Gross, tin* said Alfi'ed G. Gi'oss was m(*ntallv in- 
capacitat(*d and physic'ally W(*ak: they fnrtln*r chariLie upon 
iid'ormation and b(*lief that said nn*ntal incajaicity and 
physical W(*akin*ss was W(*ll-knowii to tin* said d(‘f(*ndants 
II(*rmann O. Flnu-ei* and Anunst 11. Flnue,(* and Fr(*d(*rick 
W. Fln<*\i»e, and the said II(*rmann (>. Fln^^c*, Ani;nst II. 
Pln.i*\i*’e and Fr(*(h*rick W. Flrt.i;\i;(* fi*andiih*ntly obtained 
from tin* said Alfi*(*d G. Gross d(*(*ds to said ))i'o]H*rty while 
In* was known to them to lx* in no m(*ntal condition to exe¬ 
cute a valid dei*d or instrnnn*nt. Voiir p(*tition(*rs further 
state upon infoi'ination and b(*lief that tin* (h*f(*ndants 
II(*rmann (). IMni*,i'(*, Am*nst II. IMn,i;u(‘ nnd Fr(*d(*rick W. 
Fln.i;,i;e (*X(*rcis{*d ninlin* inllin*n(*(* and fraud upon the said 
Alfred G. Gross in pi’ocnrinu- fi*om him tin* d(*(‘d to said 
j)roperty for a i*i‘ossly inade(piat(* coiisidi'i'ation. 

(b) P(*titioners fni’tln*!* state* as a fact that tin* said 
Alfred G. Gross, since the execution of said deeds, has 
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ThoreiOro, proniisos coiisidprpd, pvtitioiiors ])ray: 

(1) That a siil)|)(Piia issiu‘ oat ot' tliis llonorahlp ('ourt di- 
iHH'lcd to tli(‘ dolVudaiits and oach of tlunn, rciiuiriiii;- 
7 ) tlunn to apix-ar in this ('onrt on a day (*(‘rtain and an¬ 
swer this ])ilh hnt iKh nnd(*r oatli, oath hi‘in.i;: ex- 
pr(‘ssly waived. 

(‘J) 'rhat n])on final hearini;' of* this (‘ans(‘ a (Uhmxh* he 
passinl lun'i'in s(‘ttinu‘ asid(‘ and deelarinii' void tlR‘ sale 
ot* the int(*r(‘st of tlu‘ said Alt*i'(‘d (1. dross to An.ii,nst 
11. IMnuu-e and Fre(h‘riek \V. lMn.i*x;(‘ niuhn* etn'tain deeds 
hearing- date of April .‘lO, lidd, and r(‘eord(‘d May ‘J, IdU, 
tin* petitioni‘rs lun-t‘hy teiidei'inu- tInnnselvi^s r(‘ady and will- 
inu' to deli\'er ii]) and pa> hack sneh snins ol inoiu^y or other 
eonsidei’ation as may he found hy tin* eonrt to hav(‘ Ikhmi 
u,‘i\'(‘n as eonsideration tor said de(‘<N, attm* sneh pi'opm* ae- 
eonntinu,' as to rinits and inter(‘st eharii(*s as may Ih‘ toniid 
hy tin* eonrt to lu* just and propi'i*. 

* (M) And for sneh otln‘r, further and .i;-eneral r(‘rn‘f as to 
tin* eonrt mav si'(*m just and ])roper. 

FLoiiFXd*: L. f>()TFLi:k. 
r>LAX(MlF F. dKOSS. 
(M)hM)FLlA dh'OSS. 
dA(U)P, d. dKM)SS. 

\V. (avvxx dAKM)lXFlT 

J////. for Pci it loners. 

\\\\ Florenei* L. lioteler, IManelu* dross, ('ordelia dross, 
daeoh d. dniss and Louis dross, h<‘in.u- lirst duly sworn on 
oath depose and stat(‘, that we liavi* read tin* for(‘,u()in^- jadi- 
tioii hy ns sni>serih(*d and kn<>w the eont(‘nts 1]i(*i(*ol , tlnd 
the matters and things therein (Muitained of onr own knowl- 
e(h*’e an* triu*, and those* n])on inlormation and heli(*t, we 
liolicvo to ho true. 

FLOHKXCK L. liO'l'KLKlf. 
BLAXCIIK K. (iKOSS. 
('()hM)KLI.\ (ih’OSS. 

.I.Xt’OB .1. (th’OSS. 

Suliscril)e(l and sworn to l)el'ore me, a Xotary I'nldie m 
and for the Distriet of Columtiia, tliis 4 day of June, 
tsKvi 1 OHO. S.LlVIXtiSTOX, 

^. .Vo/ 0 / 7 / I'Mr, I). C. 
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lusH'rf tn ^ l nn'inlrtl B }U . 
FilcMl June 'I'l, 


IIk' |oml iiii.l si'Vcr;il ;ms\vcr ol' tiu' «l<'lVii«li(iits, IIci- 
ni.iii (). I liioM,.. .Mi-iist II. IMim-v. Kmma W. I>lu!f...i. 
Kallr.Tiii.- I•|llu•;v ('hiinilicilain. I•’l(>n■l]tiiic l>liiu:o(. WVst’ 
.•iial hnnli.. I>hi,u-.. T..w,.r. i., il,,. aincial...l l.ill <,l' (-omi)laint 
lilcil III till' aliov,. ,.|ititl,.,l <-aiisc. ifsiMririillv n'liivsoiitx to 
tlu* court ;is I'ollows: 

1 iUMl ' 1 . 1 hry llio ;iIions cnnt;un(‘(l in tli(‘ lirst 

inid sccoml parn-rnplis of sni<l hill. 

•'!. Tlicy iirilliiT ailiiiil nor .Iciiy H,,. |i,.i,s|ii|, „|' tlio 

iHTsoiis icIVnvd to ill III,, iliinl |,;,r;mrii|,|| „f ...aiil liill ami 

it llio sain,, aiv <l....im.,| iiialoiial call for strict 
tJici'col. ' 

I-m iller aiis\v,.riii- the thinl |iaia,"raiili of said hill 
thes,. d.d'cmiaiits say that the will ,if the said .Alfred c’ 
tiross referred |„ in sai.l iiaraura|ili was exe.-ut.Ml l,v the 
.'^aid .\ilreil (i. (iross on. lo-\eit, the Sth dav of .lime. IhU 
and IS the same «i|| niidi'r which the plaiin’iffs heivii'i havi’ 
.-U'ccplrtl hoiH'lits ns lM‘!icli('inri(*s 1 licinMiinlci*. 

4. Aiiswrriiiu- ilio nllriinlions contniiicd in tin* foin*tli 
l-iiinm'npli ol snitl hili, those jlefendnnts sny that in the 
year 1IM4 the said Alfi-ed (i. (iross owm^d a oii(‘-half iii- 
leivst ill the etjnity ill the real estate therein ref(‘rred to, 
tin* said i-eal est.ate heiii- subject at tlijit time to ;i trust 
ol 'rweiily-live 'riions.and dollars ()()().(10) ; that in Jjinn 
in\. l!to,, the said pi'emises were* ]nn-ch;ise<l hv the said 
Alfred (i. (iro.v.^, and one Fniiik A. Lutz and Herman (). 

^ 1 liiyue, e.aeh ol whom pjiid one-thii*d of the purchase 

< ])rice thei-i-of, which i)ni*ch;is(‘ ]»ric(‘ was about Fifty- 

six 1 honsand Five llnndr(‘d dolljirs 
and im])r(Wi‘d the same at a cost of a little less thaii 
1 W(‘nty-tive 'riion.'^ainl dollars (si’b.ooo.oo), makini*- th(‘ 
total in\e>iine:il mI t!:e s.iid thrt'e persons jimount to about 
Seventy-live 'riionsand ilollars (rs7:),ii00.(i(i), (.ach of said 
persons coni ribnt in- one-third of tin* c(»st lln‘reof; that 
thereafter in Hie month of March, lOll. the said Frank A. 
Lutz sold and conveyed his oiie-tliird interest in said real 


F. L. BOTELEK EX AL. VS. II. (). PLUGGE ET AL. 


7 


pstatp unto tin* said Alt'rod (1. (Jross and llorman (). Pln‘;\i‘e 
for "rwiMity-livt‘ ddionsand dollars ($- 0 ,()()().00), lint that 
said 'IAv(*nty-liv(* 'riionsand <lollars ’Jo,000.00) was ])aid by 

tln‘ said (ii’oss and IMn^^i* with I'niids raisiul l)y tho pxocn- 
tion and rc‘cordini;' (d‘ a (IimmI of trust upon tlh‘ said roal 
ostato, tin* result of whieli was that th(‘ said shares ot dross 
and PlniiU'e remained at tlie valiu‘ ot* ’l'w(‘nty-liv(‘ 'riionsand 
dollars {j;iJo,0n0.00) ; that thma'aftm* the said pnmiises were 
snhdivid(‘d into Lots Sixty-six (tiO), (front part), and 
Sixty-s(‘V(‘n (07), (i’(‘ai’ i)art), in Scpiari* Two Hundred 
Fifty-two (JoJ), thi‘ rt‘ar part liavini;- thm-eon a eonple of 
old fraiiK's: that in duly, IIM J, tin* said Alfr(‘d d. dross eon- 
V(‘y(‘d his on(‘-half int(‘rest in the i*eai’ part of said prot)erty, 
nanudy. Lot Sixty-s(‘ve!i (to) (0* tin* Xorth tcm l(‘et by the 
width th(‘i'(*or of L(M Sixty-six (Oti) in S<piar(‘ 1 wo Hundred 
Fifty-two (JbJ), to Fi-ederiek W. Flip.i\i»(‘, and in April, 1014, 
th(‘ said Fi‘(‘deriel\ W . IMn,mi(‘ eonveyi'd a one-fonrth inter- 
(‘st in said Lot Sixty-seven (<57) of the Xorth tcni fi‘(‘t by the 
width th(‘re(»f of Lot Sixty-six (tit)) in Spnari* 1 wo Hnndrcsl 
Fifty-two (JbJ) to the (hOmidant, Aimnst 11. Fbi.it-n‘e. That 
since tin* aepnisition <d’ the interest ol tin* said Allred 
S d. dross tin* owin'rs of tin* said pro])erty hav(* (*x- 
])(*nd(‘d lariii* snins of nnnn*y foi* improv(*ments and 
i-(*pairs upon tin* said pr(»perty. Further answ(‘rin,!U‘ the 
alle.iialions of said paraL^raidi. tln‘se (h*f(*ndants say that 
thev (h*ny, at tin* tinn* of tin* purchase* of tin* int<*r(*st of 
tin* said Alfr(*d d. di'oss or at any tinn* r(*f(‘i‘r(*d to in 
said paraiira])h, that tin* sai<l Allr(*d d. (iross was meii- 
tallv in(‘a])aeitat(*d and ])hysieally w(*ak or that th(*se de- 
f(*ndants oi* tln*ii* pr(*dec(*ssoi*s (*ntitl(*d had any knowh*di‘‘e 
of anv alh*Li,i*d nn*ntal or ])hysical W(*akin‘ss, and they d(*n\ 
(*niphati(*allV that a d(*(*d ol tin* int(*r(*st ot tin* said (ii’oss 
was obtaiin*d frainlnl(*ntly and for an ina(h*einati* considera¬ 
tion, or by reason of any nndin* inlhn*nc(* (*X(*rcised upon 
the said Alfr(*d d. dross by H(*rinan (). Fln,i*‘.i*(*, Ani;nst 11. 
FlniiXie and Fre(h*rick W. Flniiui*. Fnrtln*r answ(*rini*- the 
alleuatioiis of tin* said ])ara.e,raph, tln*se d(*h*ndants say that 
the said Alfr(*d d. dross r(*c(*iv(*d ;\pproximat(*ly MAventy- 
liv(* Thousand dollars ($jr),(MHU)()) for his share* in the said 
real estate*, ])art e)f whie-h was the* mete* feii- Se*ve*nte*en Thon- 
saiiel Six Hnnelre*el Fitty-thre*e* eleellars anel Sixt\-h\e* e*e*nts 
($17,()r):k(;r)) referreel te) in saiel ])ara,i*Taph ; that while said 


8 


F. L. BOTKLKI; KT AL. Vs. H. q. PLUGGE ET AL. 


JloU* \V;js II11S4‘(*|Ir(‘<l il \\M< 1 1 * I 

sai<l (iross nii.l II,-,Ml,,. 'Vmih-sI t|„. 

cause, or ,|„. .I...i,.;l ., pai.l la.rc.toro.v l.o- 

tla-.sai.l I,™ 'I'C .loan, or 

Ix'oii mad,. I,y iho (.x,.,.,,",,,. of 'ids"'.'I'.'.*!* 

(•ll,•(.|| il,i. iiioi,,.,-will, will I I '" '* V' 'Icleiidanls pi-o- 

,f j r ;msw(‘n’iio-tli(. lions 

•' - a,,l„.s,. .I..r..,„h„„s sav tl, ,h . , 

•"incrnlion pnni |o i|,,. /m., . 

••.■asoaahl.. a,„l i„ a;-,-.l,wiU,''lh'.'.'’v"dul.''"r 

s«iT;;ro.;'L,i,'i ■ »"•' «;..i 

Tl.. ... 

. 

-said l,„s,,„.ss IV |•,.asoll ,,,' , ,, i i- 

• I , • ' "I u,s slochho , ,,,i.s ai,d lli-i, 

• --aal y..,,,- I!,];,. |„. ... r..|., -v 

... .\„s\v,.i-,„y alh.yalious ,-o„taii„.,| i„ t|„. lim, 

Ji.T ...... 

■t . ivw .....!■ III.. 

• I. .. I Ii.y ... |i„. 

. IInils ,S ,„ saiil paia-rai.l, s,.I ro.ll, a„,l il' ll,,. all,.- 

nm<"cy .-an 

Ai,.-<w,.i-,„o. ||„. all,.yalio„s ,.oi,iaiii,.,l ii, Iho sixih d-ii-,. 

• lli,<l (,. (■,oss was ,„ poss,.ssioi, of |h,. aop. ih,.i.,.i„ 

.■rr,.,l lo ,„„h.,. III,. ,.i,-,.|imsiaii,.,.s h,.r,.iiil„.ro,-,. sot rorth 

Ihis aiisw,.,-a'i,l ihal paym,.|,I was l,.,„|,.,-,.,l hv i|„..s,. ,1,.- 
liiidimts ns ln‘rcinI)oi'oi*(. ^(*1 Toi-tli 

7. Tl„.y a,lmit ||„. alh.yaiioas ooulaiut.,! in ihe seventh 
parairraph ol said hill. -cwniii 
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in S. Tliov iipitlior admit nor doiiv the allpi>alioiis 

c'oiitainod in tlio (‘ii»litli ])arai*rai)li ot* said bill, but if 
tli(‘ sauu* aiv doimuHl inat(‘rial vail tor striot proof thereof. 

And liavini;- t'nlly answ(‘ri*d, tlu‘y pray to be lienee dis¬ 
missed with tln‘ir r(‘asonabl(‘ costs in this behalf most 
wron^rnlly sustained. 

IIF.K.MAX (). IMAddlF. 

Al ta sT II. PLlddF. 

FMMA W. IMA'idK. 

KATIIF.KMXK IMd'CCF (dl AM F>FHLA1X. 

FLOKFXTIXF IMddiFF WFST. 

FMILIF IMAddlF 'roWFK. 

wii/rox d. LAMiiFirr, 

KrDOJJdl II. VFATMAX, 

(dIAS. S. SIIItFVF, 

Aft(nucjfs jot' Drjcttfhnifs. 

Distrk't or Foltmuia, .vs; 

II(‘rman (). Idimuc, Anunst 11. Idnu'i^iN Fmma AV. 
I>lnoo(.^ Katlierinc* ldn,ii-H(‘ Flianibcrlain, Flonaitiin* Idu<»\i*(‘ 
West and Fmili(‘ IMnyec 'rower Iteiim lirst duly sworn de¬ 
pose* and say they have read o\ei* 1 lu* ror(‘i;()ini*' answer by 
tin*!!! snbs(*i‘ib(‘d and know the* eont(‘nts th(‘]'(*or: that tin* 
!natt(*rs and tacts th(‘r(*in stilted upon their ])t*rsoind knowl¬ 
edge, «!!•(* tnn*, and those* stated npeni inl'enanation and be¬ 
lief, thev bern*V(* to be tnn*. 

IlFHMAX (). IMddJdF. 

AldrST H. IdAdKiF. 

FMMA AV. IdA (HIF. 

KATIIFRIXF IdA (IFF (d I AM liFKFA IX. 

FLOKFXTIXF IdAAJFF WFST. 

FMILIF IdAAUIF TOWFK. 

Snbsci'ibed and sworn to b(*ror(* me* this *J2nel d;iy of June, 

192»>. 

isEAL.l 1). FULTOX IIAKKIS, 

X of art/ Pithltr, I). C. 
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Mvnn,ramhiiK of ('nttrf. 

Filed dune ‘I, Id'id. 


I>ill ti) set Jisi.lc Sale of Liilz |)ro|M'rly oii C Street 
or alleycl fraud against and ineom|(eteiice of 
iro.vs. senior. Mill dismissed for want of eoiiitv 
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.lime S, 1!»2.'). 

w. (i. (iAi»*i)i\i;i.*. 

/•■or /'/•/•/■ 

LA .Ml SKIM'. 
VKAT.MAX. 

For l)rf. 


lUll V. 

WILLIAM IlITZ, j. 


Pt'crrr tssntff Fill. 
Filed June JO, l!)i!r). 


This euiise eeiniii- (Ml le lu* heard upon llii* hill ol* eoiii- 
jihdiil and tin* pleadiniis liled herein, and t(‘siiinony hav- 
Jnii heiMi taken in open (’em l and <lnly heard and eonsid- 

‘‘ivd hy the (’onrt, it is hy the (\)nrt this doth dav of June 
llLh"), • ' 

Adjnd.-ed, onlered and deen‘(‘d that the amended hill 
•>t eom|)laint in tin* above (Uititled eanse Im* and the sanu‘ 
hereby is diinissed with costs to the did'midants. 

By tlu* (Anirt : 

WILLIAM lUTZ, 

A of icr nf vl PIH UJ. 

Fih‘d Jnlv 1 L l!>dr). 


Xow eoine.v hen* tin* jilaintitfs, Florence L. B>oti‘ler and 
Jacob J. dross and ]A*wis (Jross by their attornev, \V. 
(rwynn (Jardiiier and note.< an appc*ai to the (’onrt oV Ap¬ 
peals ot the J)istriet ol' ('olnmbia from the decree entered in 
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this (•aus(‘ OH tlH‘ .’(Mli day ol Juiio, 192*), and pvav'' 
the Court to allow said ap])eal and to lix the bond 
on ai)i)eal to aet as the costs on a])t)ej\l. 

\V. OWYXX (lAHDlXHR, 

Atf(nii(‘ff f(*r Pla'nititfs. 

Order Enterhiff .ippedi (Uid Fixinfi .Ippeal IFnid. 

Kih‘d July IT), 192*'). 


Xow ('oiue.''" lier(‘ tli(‘ plaiutills, t Iomukh* 1j. l>ot(.hi, 
Jacob ,1. (li’oss, and Lewis (Jross l»y tlu‘ir attoi'uey, AV. 
(Iwyuu (Jardiiuu-, and liaviui;- noted an a])]a‘al to the Court 
of Ap]K*als of th(‘ District of Columbia fnuu the decree eii- 
t(‘rcd ill the abov(‘ entitled caus(‘ aid (‘ouusiJ lor the de¬ 
fendants lu‘in. 1 *- i)res(Mit in (N)nrt, and waivin.i*- citation and 
notice of appeal and tin* lixinjA’ the bond, nnd consent 
that tin* ('onrt may ^raiit tin* appeal noted and hx the bond 
to act as a ('ost bond on ap]»eat in tin* aboxn* (*ntith*d cause*, 
it is bv tin* Coni*t this loth day o\ .Inly, A. 1). llC*), 

Ordered and (h*cre(*d, that tin* a]»pval ln*r(*tofore noted 
by tin* plaintiffs, Flor(*nc(* L. r>ot(*h*r, .lacob J. (iross and 
Lewis dross is ln*n*by granted and bond on app(*al to the 
Court of Apjx'als of’ tin* District of (NJnmbia is hereby 
iix(*d at Oin* llnndivd (^KM)) Dollars or Fifty (H^.AO) Dol¬ 
lars d(*posit(*d with tin* (1(*rl< in li(*n tln*r(*of, citation and 
notce* havinn' b(*(*n waiv(*d by (h*U*ndants coiinsc*! who aie 
present in ( Vnirt at tin* tinn* of tin* si-nin-- of this order. 

By the Court: 

WFXDFLL F. SJWFFORD, 

Justice. 

Mcnmrcnfdd. 

Jnlv 21, 192*').—Bond on App(*al tor $109 a])t)roved and 

fill'd. • 1 !■ 

.llllv -J!), 'I’ilili' to file .'^tiiti'iiU'iit ol ovidciico, &('. o\- 

Iciidod I'rom day to day to and inclndiin.'- (tctolior :U), 

()ctobi*r 2S, 192*').—Service* of state*m(*nt ot (*vnh*nce kc. 

tiled. 
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hr .\L. \.s. ir. o. plugge et al. 

nf IJrror. 

I' ilp(l ()(*tolu*r 2s, Hf'jr) 


... ... ... 

I--... m... 

4. Ti... Co,,,, ,o, 

I- t.-sliiv ,o .•oov. .. IM'innltino- ,|,.,v,„|. 

••'■.•'....I. >lu. ... "i'l' 'lu. , 1 ,.- 

1 p.n 1\ to 1|„. 


U 


w. (iWVXX (iAI{[)lXI-;K, 

Atlnni,’ii for l‘l,in,tiffs. 


I'il«Ml ()(*t(>l)(*F 2 S, 


Su,no,no Co,,,, 

.. 

1. Anipiidcd IJill <d' (’oniplainl. 

Answer llu‘i't*lo. 

(Jpiiiioii of till* (’(Miri. 

Onl.T fi.xi,,.- ,|„. „„ 

(J. Mrnu). n])pn)vini;- thr Ixnui 
<• AI(‘niG. (ilipo’ 1)011(1 

10. Notu-o ol Sul.mission of S(atcni...,t of Evi,Umoo 
. Snlmission ot Statomont of Eviilonce to tlic Court. 
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1*2. ^laiulate ot* tlio Court of A])i)oals oxteiuVuii;' lime lor 
liliiii*' the record in that Court. 

Id. Assiiiumeiits of Error. 

14. This Designation. 

W. CiWYXX CfAKDlXKR, 

Aftonicif for rUiintiffs. 

15 Momorauda. 

Xovenil)er Id, Id'Jo.—Tinu‘ to tile amendments cV:c. to 
statement of evidence l)y dc‘fc‘ndant extended irom day to 
day to and includinii,' D(‘c(‘mh(‘r lo, 11)2.). 

i)ccem])er 1."), 11 ) 2 .*).—DidVndants' Proposed Amendnnuils 

and objections to statenuuit of evid(‘nc(‘ tiled. 

January 2, 11)2().—Onhu-s (‘xtendinu.- time to tile tran¬ 
script of record iJcc. to and includinu' Januar\ lb, 11)2(), tiled. 
January 11, 11)*2(;.—Statement of evidence sii^ned and 

tiled. 

10 Supreiiu* Court of the* District of Columbia. 

UxiTKi) SrA'i'Ks OF Amfimca, 

District of ColtuHl/ia, ss: 

1, Frank K. (hinnin!L;ham, Chu’k (d llu‘ Suprium* (ouit 
of the District of Columbia, hereby certify the fore,i;()in<;- 
imo-os inimlK-rcd from 1 to lo, l>otli iiu-lnsivo, to l.o a tnio 
iiiid convet transcrii.t of tlu' vo.-onl, accovdin- to diroctioiis 
of counsel herein tiled, copy of which is made i)art ol tins 
transcrii.t, in emise Xo. 41120 in lv|nity, wlnn-ein hMor.nne 
L. Hoteler et al. are IMaintilTs and Herman O. IMin-e et al. 
are Defendants, as the same remains n|.on the liles and ol 
record in said Court. 

In testimony wluu’eof, 1 luu’cuinto subscrib(‘ m\ name tind 
afiix the seal of said Court, at the (^ity of Washinoton, in 
said District, this l‘2th day of January, 11)20. 

I Seal Su])reme Court of th(‘ District of Columbia. | 

FHAXK F. (TXXlXdllAM, 

C/rr/r, 

BvClIAS. B. COFLIX, 

Asst. Clerk. 
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H. (). I’LrGGK ET AL. 


In III- s„, Co,HI or |)is,,,v, of Coln,„|,i,, 

l•-|||ily. \o. 4112(1. 

!■ i.oi;i;,v. i: I.. |!oi|;|,,;i.. ,.| :i|.. |•|;lilltirls. 

\s. 

IIki.Man (». I’l.,.,1.. |),.r,.|u|;|||,s. 

Shiff'ntrnl nf 1]r'n!riur, 

Aliln’lI';!(Tll)'?'l\o "" "<> 

J li<'i(.|,|,oii Mrs Aurelia Augusta Murphy, n,.^, 

, ilh swoi-ii 0,1 oalli loslili,,! I'o,- tho ,,| ii,„|,r5 

lllljg; ' Mlllllll.s III SI|l)StGll(*(* 

... Iml .. 

1 I"-.-.... 'll: s '■ 

.... .ii si 

11 :,;;;..... 

F"'- 

pi,.,1,1,'. ■ -'""''''I'- "'an a,„l v,.,-v |,os- 

iJSE- 

' I"" .vi“a,-s all,.,- Ill,, .loaih ..f i,;,; ■ ... , . ,'' 

oivaiai alt.Ttlial illiioss. I al't-r ilio il||„..s,s il,..',, 

IX t'irWv' 'll' "l ‘"'''‘i ' I'i'i'^-'llMill-n.utlv,.,,- 

<1. . II- (ll■a,-•g,.,| li,,],. 1,1, ,, ij 

l>'<-k nil III,II, of lii.s ,V.., as l„. alwavs I,,,,I H,. i". a 
nuiits, l,„t alt-r il„s ill,,,.... |„. .Ira.g-o.l liims-lf al„ii,- 1|,. 
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dill not oxprt'ss liinisoll’ as lu‘ lia<l liotoro. He would ro¬ 
llout thiii!>s ovor aliont Ills trips, llo would toll ditloiout 
thiiu-s aliout Ills trip iu Florida and porliaps lirauoli oil 
and ho would go right haok and say tho saiuo thing ovor 
again a littlo while- aftor. .\ low niomoiils al'tor or somo- 

tiinos 10 or 15 miiiutos al'tor. 

1 also iiotiood that his shouldors won- a littlo hit drooiiod; 

ho did not oarry hiuisoU' as ho always had. 

Thoso woro tho oiilv things that 1 notiood whon 1 lirst 
saw him al'tor this trip to Florida. I’.nt wo notiood that Iu- 
gradually grow worse and gradually lost ground. -My 
Mother was with nio upon most o! thoso trip.s, hut she is 
now 7S years ohl and is ill and not ahlo to oonio to this 

trial. She lives in Warronton with mo. 

Wo ohsorvod at thoso diri'oront visits to tho (iro.ss laniily 
al'tor .Mr. Cross' illness and tho trip to Flori.la, that ho <lnl 

not know ns as ho had always doiio. 

As 1 romomhor, it was in 1!)T2 that I know that ho did 
not know ns. 1 was at Colnnihia Hospital and stayod at his 
honso a t'l-w days hol'oro 1 wont to tho hospital, and I iix tho 
tinio ill that wav. Soniotimos ho would know who wo wore 
Imt novor sjioko’ to ns as ho had lu-l'oro. llo iiovor a.skod ns 
.niostions ahont tho I'amily oxooi.t iilioii ono ol thoso visits 
ho askod us how my Fatiu-r was an.l ho kia-w that my 
Fathor had hoon doa<l not more than a yoar. 1 '''*"*'* 
him that my Fathor was dead and ho would say: < >h, \os, 
VOS " anil thou ho would iniss on and |)orha|)s tho no.xt ( a> 
it' wo oamo in on him at tho dinnor tahio, as wo nsna ly did, 
ho would sav, "Why, I am glad to soo yon. \\ hen did \ on 
00,110 .lowii, and how is your Fathor."' Wodid not soo him 
in tho morning. Ho nsnally had hroaklast anil wont down 

hol'oro we- e-anie- to hre-aklast. 

He- hail t'ow t'rie-iiels. He- was at onr honso onoo. 

1') lie- wonlel e-ome- heime- I'reim the- steire- and atte-r linish- 
ho. his dinnor. wonlel ge, te, his room. Whe-ii ho 
ivonlel oeimo in I'roni the- store- ho wonlel inok up the- pajM-i, 
look ove-r it anel put lirst one- slioo/i elown an. the-n aiieithe-r. 
He- eliel not se-e-m to he- re-aeliiig it. He- wonlel ,|nst le- lieil- 
vonslv pie-king up one- she-e-t anel laying it elown \Vo 
notie-e-el this, I think, in llH'd. He- always playe-e e-arels with 
his t'amilv, anel he- stoppe-el this liahit. '1 ho last time- 
saw him plaving e-arels was S eir 10 ye-ars he-toro he- elioel, he 
might have- playe-el whon I was not thoro. 
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I also noticed in 11)12 the (•haii' 4 (‘ in his personal appear¬ 
ance. That is, ])i-ior to that time he liad been very neat, 
ahvavs verv tidv. d'In*n In* was not as tidv as lie had been. 
They had to kin*]) a special cloth in front of him at the table, 
lie would drop Ids food- drop it on his clothes. That was 
so unusual that we noticed it. 'I'liey would also keep a nap¬ 
kin under his jilate. He would ])ush his food off the ])late 
on the table cloth. I obs(‘rvi‘d this p(‘rhaps in IDlo, when I 
was in Heori^i'town Ilosjiital. I went to (i cornet own Hos¬ 
pital in F(‘brnary, IDld, and 1 was at his house two days 
I think before I went tlu‘re, and this is when I observed 
these thintis and I notic(‘d tlu*n that he diil not I'ecounizi* 
the members of his familv. 

He would call me l>lanche. Also he would look up and 
see me but would n(»t recotiiiizi* uu‘. Hlanche was his old- 
(‘st danirliter. This was in IDld, lud'ori* 1 went to the Hos¬ 
pital. 

After ifoinu' to the Hospital I did not see him auaiu until 
the fall of Ibl.'b 'riien 1 obs(‘i*vi‘d at tiuu‘s that he would 
speak to one of the uirls ami In* would not know her. Ho 
w(»uld speak t(» one fei* tin* other. He always sat in his 
own room — the fi'ont of the house*. His chair was in tin* 
bay window and In* would walk up and arouinl the room. 
I do n<>t thiidv that In* kn(*w what In* was doini*’. 

His ])an*nts had then bc(‘n deael for y(*ars and In* would 
address his sons as his brotln*r, doe*. 'Fhey would coim* in 
and ask him where* he* was anel he* wonlel sav that he 
20 hael be*e*n oiw with his brotln*]-, dee*: he* wendel spe*ak 
tee his edeh'st sem, whee is now de*ael, fe>r his brother, 
doe. He* wendel mention his pare*nts—his fathe*r as thoivi;h 
thev were livini*-. He* wendel cenistantlv mistake his sem for 
his brother, d'hat was alono' in l!)ld. 

I ofte*n we*nt to his stoi-e* eni “(1" Stre*e*t, anel afte*r this 
illness anel his tri]) to Flen iela, I eh) ne)t re*call his eve*r takiny; 
money frenu us fen* ])iirchases. He always hael se)me*enie* 

there bv him that wendd take* the* menn*v. I eh) ue)t think 

• • 

that he—veiy e)fte*n he* wonlel ])rice‘ thinus te) ns, but 1 de) 
not think tln*y e*ve*i* ae*ce*])t Zn// a e*e*nt e)f meeney freem us. 

Q. What assistance, if any, weeidel (the clerk) nive him as 
to pricin<r artich*s, e)]* thini*s of that sort? 

A. Well, we wonlel ask him a ])rice, what a price was on a 
certain tliiuii:, and he wonlel tell us. For instance, he would 
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say to tlio dork— usually it was a i;irl—that wo would lot 
tlu*iu liav(‘ it a litth* hit loss than tlu‘ cost prioo ol it—not t]io 
oost |)rio(‘ hut tlu* solliiiu" prioo, you know. 

(j). Did sht‘ fix iho ])rioi‘ ou it, th(‘ youiiy lady? 

A. Ho would hand it ovor to hoi' and ask what tho prioi* 
was, and wluui W(‘ paid t*or it, h(‘ would say: “ Li‘t thorn hao 
it t*or a ijuartor h‘ss tliaii tlu* 

Wo ooiistaiitlv saw Mr. IMuuuo iii iln‘ storo. Soni(‘tiinos 

• * 

h(‘ would oonu' up wlu'U W(‘ would h(‘ ta-kiui;' tluuH* and souu‘- 
tiiiios ho would not. Tho liisl tinu* 1 saw him altm* his tall 
at tho stori‘, of whidi 1 was told, lu‘ was moro foohle in Ids 
walk. IIo was hardly ahh* to yo up and down tho stops al 
homo. 

Ill IJMd I ohsv*r\’i‘d that ho did not addross his diildron 
at all. IIo (M)uld not oarry ou a oouvorsatioii with any immi- 
h(‘r of his familv in Ihll?. Id* di<l not Join iu a oonviu'sa- 
tion. If tlu*rc* was a vacant s(*at at tin* tahh* ho would ask 
wln*ro his son was, lOr (*xamph‘, whoii his son would ho 
sittin.u’ riii'ht hy him. 

His condition continued to ^ot worse' from and in 

tho last few V(*ars of his life ho had so litth' mind that h(‘ 
did not know anyom*. Id* ii(‘\’(*r know us aft(‘i* IJlld or 11)14 
and ho novi'r so(*m(‘d to know wln'i'e* In* re'ally was. Ho 
would Just as liki'ly say In* was in Daltimon* as at homo. 
Id' lU'Vi'r know In* had any h.onn* and that his home* was his 
own. Id* was then livinii' at 17-1? 17th Stroe't, X. \V. 

It was afti'i* Mr. (li'oss wont to Hichmond that I talked 
with Mr. Dlim:L*(‘ ahont his condition. My mother was with 
nu* at tin* time* and wo wore* in the* steire*. Mr. Dluume* sjud 
that In* diet imt think that Mr. (Ireiss was in a ceuielitiem tei 
h(‘ out hv hims(*lf. That he* themuht that se»nu*one* eui.i*-ht to 
take' care of him at honu*. 

This (*onv(*rsation o(*curre*el wh(*n we* W(*re* talkiipi;* 
21 lo ]•. IMu.mu't' about Mr. (Jreiss’ ceuielitiem, and when 
I sav Mr. Dlimu'o I m(*an Mi*. Id*nrv IMumue*, that is 
tho only Mr. IMu,i*-,ne* that I kiie'W. 

He' had pi'i'fc'ct coiilieh'iice* in Mr. Dluyu'e*. I would not 
think that Mr. H ross was of sounel anel elispeisim;* mind and 
capahh* of e*xocutiiiu* a vaTnl eh*(*d of ceuitrae't diirini;* 1913 
or 1914, or any ])(*riod the*r(*afte*r. 
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K'l Ai.. v>. II. |•Lrc;(;I: kt aL. 


(’ross-cxiiiniiinl i(Mj 


1 was v..,y will, ... M,, 

'Mill Ml. (.lo.vs visit,., I ill \Vi,,.|.,.||i. „ 

;77 -"I ... a lit.i,. wiiii,. „ 

I W,.Ml 1,, III,. ||,,s|,i|i|| in Mi,,., II,|o 

7'.r"l‘'|.'"''’'' 'u'' ' "’■'.'-'■'I 

1*1 'll * '''V" ■ •' l"•|■il.•||•S. l>Ul 111 ,.II I ,.;,||. 

I w,.m l,a,.|< In l||,.i,. |„,||,,, ,.,,|||,„|,i I j 

. >a.v.., 11,.,-., a ...u- ,iay... ,„.,.i,i„,. i„„ .ii,,,. ,,..,i,i!„; 

w,. always ,.ani,. ,|.,w„ i„ ,|„. ,i,||. | 

|>II«ll I oi 1 |i Tec wcci^s. 

.Mr. (Ir.iss always l,.n r,.,- ... , 

;7!'.. '<• -ii" .^, 1 ,.,.. a,„T 

n. ..I a III l,.atl,., a.„l ll„.y „.„i,||v |,.,.| . 

"■ i". .\ti.T ,:i,„„.,. i„. 

l'■•'l;■■r a,„l wall; a,„,.,„l, aial I siii.iios,. ,|,.V. 

I as ,1 |„. was r,.a,li„.- ,|„. , 

<l<-wn an,, walk ar.„„„|. , 1 ,, ,, ,J/' 

iivvi.r any ,.,,iiv,.r.saii,,||. • 

'li'i. ii.-v .. n,,i ,.au III I,: 

nanu..s. ||,. ,v„nl.| ..,,11 .■ |,i, ,|i,„„|„,.,., 

r V" "" ''ll- 'I'l"" was al.'..nt 

ai uu..l!'^ I'--a.M in i„ ,linn..... 

1 , ',■"7'"' l'■"l.'■'"l''•''■lll in..,ilality t,, ,•,.aliz,. llnil 

In. ni.l a i n.ially :n,..r...| m | ,|,i|,|. ,|||^ |,.,,i||.,. 

n.s liav,. III,. a,.,i,.|,.s .j , - 

;"n>-..lly man. I .|„ „„i |,„,.i,„.-‘'/j; 

FcIn-n.u-ri'M--'" i'*',"' 'l'''-'••4■-•l..wn ll„s|,it;,] i„ 

«as nn.l,.,. ||„. tn.alni,.nl ..f I),-. M, 

«..nl.l ,I,. Ma.sliinyti.n f.,,- ir,.aim..nts I w.miI.I st„,, .„ 
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tlic* (Jross homv. Il was in tin* Tall (^t* V.n:\. I usually camu 
tlu‘r(‘ uvc*i*v two W(‘(*1\S, and as a riiK* 1 would down ou 
ou(‘ train and diid yo Iwick on tin* oilier t!iL‘ next {»iu‘. 
SoiiU‘tiuu*s I would stay all irylit with tho (iross yirls. 1 
could not tell the iiuniher of liuu‘s liiat i saw Mr. (Jross in 
l!n4. It iiiav havo h(M‘u two or tlii'cc* tiuu“s, I dou t know, 
hut I saw him twiiu* in Ittlo airl 'ue-haps luon*. 

"Pile (X'casiou wIumi he asKcd iiu* a'oout luy lather, who was 
d(‘ad was in Ihl'J, wlieii 1 caui(‘ down lu'n* to yo to Columhia 
Hospital. 

I do not reiueiuhci' Mr. (li'oss stayiuy away 1 roui the 
stori‘ ])rioi‘ to tin* time* when 1 was in tin* hospital in 
I saw him in the store* in llM.l and lhl4. 1 do not know 
wlu*u 111 * stopped yoiuy to tin* stor»*. 

1 have S(*(*u Mr. (Iross play cards hut 1 uev(*r ])lay(‘d 
with him. I have s(*eu tin* ta.mily playiiiy cards with him. 
1 had ofteu heard him say that if we wi're not yoiuy out we 
would have a little yaun* ol cards. 1 Inaxe not any kuowl- 
(*dye of when Mr. (Jross stopP‘‘^^ playiuy cards with his 
lamilv. I ha\(* ln*ard that Mr. (Iross had rln*umatism hut 
1 had in*V(*i' heard that cause- his limp. 1 <liel not say 
that my motln*!- and 1 wi*r(* in tin* ston* aft(*r In* W(*ut to 
Hichmoud. I was iii tin* hospital in (i(*oryctowu wln*u Mr. 
(Iross went to Kichmoiid and 1 said it was iii IIM’J. Il was 
after he had had one of those wauderiuy s]k*11s that wi* wen* 
ill the store. I have not th.* sliyhtest i(h*a in tin* world what 
vear it was. 


Thereupon Edmund Henry Graham haviuy hc'cii lirst duly 
sworn testified for tin* iilaiutiffs in suhstaina* thus: 

I am assistant cashi(*r of tin* Xatioual I>auk ot \\ ashiiiy- 
toii. Have heeii employed hy the hank for tW(*uty-oue years. 

I was asked to ])roduce the individual h*dyer account of 
Mr. Alfred (J. (Iross with the hank for th- yi*ars 1914 and 
a few years forward and backward. I was also ask(‘d to 
produce the iioti* dated May 1, 11114 siyin*d hy I’luyye 
•Jd and otln‘rs and I havi* that note. Tln*r(*u])ou his per¬ 
sonal accmiut heyiuiiiiiy (Ictoher o, IHIP and (‘iidiiiy 
Octoher d, 11117 was ol‘fer(*d in (*videu(*(‘. 

His account shows that on May 1st, 11114, there was 
credited to the account of Mr. (Jross, a- item of Four Hun- 
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I . I.. l.•I» l.•'p .[ 

•'* ' I N>. h. o. KT .\L. 

(ItimI (.'^400) 'I’l 

on Mnv r»}|| (,|* 'rf, i ■- a deposit 

.. . 

<<||<- D-.lliirs . 111.1 Iliiiiv r „ ‘ .""I l•’.>l•lv 

‘ iniilx loiirenits (>441 . ’ 

est. »-t-n...4), 1 liiuiii* intei*- 

< Mi I )(*eeinlM*r ]S i li,.?-.. u •. . i 

¥l."()I..V!: X,.v,.,nl.,T I ,i 44 |-: 4 . i 'i 

V . . . . ' • ^■+^■••' 4 ; ••'nil.' .;il. (ill,. ••I,,. 

•''"V. I. S44.;:4; ).•<• 'I vs|4 

■>. 

..... ill. i.i ii... ... 

■I-.SS |„r ||„. K,,,,,. , "-' ll "I Ml. 

.'lii.i .<7: M ; 7 ,'V' 7 !;r'v 7 "v" 

.1,,,,.. I-J. 

1 ln‘n‘npon a noir dated \Ia\- 1 loi i : i i 

oi-ielx' W l»l., I • •''I'^Iled l>\- *)•(*( - 

**.*!> aiMI M.\t\ Ilii-rr e,.|,;< ( :^ 1 7 r/M i 

.•in<l-;rr..iv,l iM Vi,I, uiis 

J lli.s luit.i \v:i.'; left ||\. \||. ,i . 

Shi rvT' 

1 '.::.';.... 


(’i‘ossM*.\aininat ion : 

1.1—. ,)M.I on tlio hack .»r ii .iimc.n.c ti. * . ‘ i 

'il'Ml (.. A\ know, his si.anntnrc. i kn..w 
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F. L. liOTKLKi; KX AL. VS. n. (». PLIXJCJK FT AL. 

• 

•Mr. (Jnr<s (►vcr a jK'rioii of s(‘V(‘i*aI y(‘ars. Tin* last tinu* I 
saw .Ml*, (ii-oss, lu* (*ain(‘ into llu* P,aiik with liis (lan^iitor. 
It niin'lit liav(‘ l)c(Mi 1(1 ()i- 1*J years a^o, lait when I (‘ouhl not 
sav. 

I think it was liis ^lanuhtci-, M i-s. liotehn*, who was with 
him. I lie last lew yeai’s 1 only saw him oiiet* in tin* l>ank. 
I hat js the last 10 or la y(‘ai-s of his lit'i*. 1 only saw him in 
the Pank onee Wni-in-- that pm-iod, hut of (‘onrse hi* miuht 
have heen in there otlnn- times, and 1 never nammilun* jiay- 
inii- him any money dni-iim tin* period that 1 have* lieim t(‘lle*r. 

IP* ha<l heen doiim' hnsiness. aee(M‘dinLi- to tin* sln'et, with 
lliis liaiik iM'forc* 1 !» 1 (). On Pehiaiary 1 , tin* hooks 

show that the liaiik dis(*(»niited a ii<»te Tor him Tor ()ne Ilnn- 
dred and Forty Fii^iit Dollai's and forty six e(‘nts (j); 14 S. 4 ()), 

and the proeei'ds were placed to his credit, that is tlu* hank 
Joan(‘d him mon(‘y. 

I have heen the Iu*eei\in-’'feller in that l>ank since ahont 
lOlO. 'fhis aeeonnt of Mi-, (iross* with the Ihink shows that 
his a(‘('onnt with the Pank was elos(‘(l ()(*toh(*r a, 1017. 

I hei-(‘ was another aeeonnt opt'iied. 'flu* item of .lann 
ai\, l.Pa, shows that th(*r(* was a dis('onnt ol (Im* Ilnndred 
and Forty Fiu’lit Dollars and 1‘orty six cents (^^148.4(1). 
'rh(‘r(‘ is nothing- here to indi(*ate wln'ther Mr. (p-oss himself 
jiersonally nave tin* note lor diseonnt, or w’h(‘ther someone 
(ls(,‘ hionnht it th(*i(*, and I ha\'(* no p(*rsonal knowh*dn‘(* of 
it, hnt .Mr. tJi-oss' name was on it or we would not hav(* dis- 
eonnted it. 


(’ross-examinat ion : 

Ilis sinnatnre was obtained to the siniiatiire eai'd fur¬ 
nished tin* P>ank |)rior to March 2!‘, iSSik Witness iden- 
titi(*d two deposit slips made in the name of Mr. (tross 
dated lllJl, and PI'Jl!, shortly heton* he di(‘d. ()ne of tlu‘se 
slips app(‘ars to he made in the handwritinn,- of om* 
ot tlu* .Xssistant ( olleetion 1 elh*rs. flu* othei’ is in 
the handwriting of Mr. White, Fashier of tlu* Pank. 
I Wo (*lu*eks, siniu*d hy Allred (J. (Jross, oiu* dat(*d Xox'em- 
h(‘r a, PI'JI, loi- Four IImulr(*d and Forty ()iu* Dollars and 
thirty lour cents (?t5441.‘)4) and tlu* otlu*i‘ dat(*d January 10, 
1022, for Two Hundred and Thirty d'wo Dollars ($2‘>2) 
w'ere credit(‘d to tlu* account of Flor(*nc(‘ L. Poteler. They 
bear the (*ndors(*m(‘nt of Flor(*nc(‘ L. Pot(*ler. 
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* • f KT AI.. \>. II. |•l,r(;(;K p/r aL. 

j 'nn- • V 1. i-'Ho'"?''"':''’''''- --"'-I ••n.lins 

Him I. ■ i ’ i’ T"' slips.. for Four 

hm.ln. I-..,.,,, om.. Dolhns .-umI thir.v four ......ts 

.441..,4) .umI l„r Two 11 ,iii.liv,l nn.l Tliirtv Two 

>->ll.-.rs OM.I ,.|„.,-l<s lor Fonr II.. ...n.l Fortv 0„,^)ol- 

lars I ilMiI.v lo„r .-..Ills ($44l.;!4) .irawn on sai.l a.rouni 
.a l-onr !l,Mnlro,l an.l Fort.v (In.. Dollar-an.l tliirt.v lo,.,' 

oor:::,7i;::V‘^ f"" 

' m.MU* (icposit S 1|)S lU) Hit t 

Ks.-n.spnn.-HwforllnMaislo,^^^ "• 

It ll" '•'"•'•I'; Ilmalr.Ml an.l Fortv ()no 

'-lljiis an.l llnrl.v lonr .-nts (:i441.;:4) is ,Irawn in tin- 

iNtn.lwrinno- o, |. \vi,it... Tin- on,- for Tw,. Ilnn,lr,-,l 

.iin I liiil.v I wo (S^.IL-) Dollars lias ||„. mark of .Mr. (iross 
-ni.l IS wiln.-.-.,-,| l,y two of his .laimht.-rs. an.l h.-ars tin-ir 

>1.; -nlolcr. rii.-.-.,. an- tin- ..nlv tw.. .-h.-cks wo 

l"iiii.l III III.- Dank. ‘ 

lu•.■r.>ss-.■.\■anlinalion ; 

... "l"•lll,■r .Mr. tin.ss nia.I.- Ili..s.- .I,.p.,sii 

knowl,..|ov o| „ ,,,„| ii,,.,, I, , 1 ,^, 

■|■|"■lvnpon Frank S. Lutz h.-ina' first .Inl.v sw.,rn .,n 
I"!' III.- plaintiffs in sni.staii.-.- thus: 

Wit nos,. r.-si,l,-s at Silvor Sprin-s. .Marvlan.l. Was at 

"'"■'•'•■'"■■l."' "'<■ l'Hsin.-.ss .,f la.tz an.l (•..nii.aiiv, 

■'ll .h.pos,.,| o| ni.v inl.-ivM in III,, .voar mil. Drior to ihal 

.."I '■'■■'••■ |"•a,•li.•allv all .liirin- tln- 

;.. -‘■•ly- ^-i"- .'ii-. Dros.s an.l .Mr. I>lm,-v 

III I. I. Im Ioiv I ..o|,| ,,||, my in ,i„. hnsin.-ss I lia.l 

. ta.L uilii Mr II,.my Dlim... nl.oiil h-ttin- .Mr. Cross .s.-o 
Ik- lM,..ks o| ih,- Compaii.v. || „as in lli,- slor.-. Tli.-v 

H k Hat 11 wa- ii,.,.,.ssary lo toll .MCross tin- amount ,.f 
'•'l"■'l|''■•ol It ai„l Ilk,. Ihal I,,.,.ails,, if h,-,li,| an.l anvthimr 
iapp.-n.-.l I., .Mr. I.ross or anythin,- lik.- that, ho w.,iil.i natu- 
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rally i^o lionu* and t(‘ll Ills family and tlmy wonld think they 
had a :Lir(‘at d(*al inor(‘ in it than tln‘y ri'ally had. 

lli‘ did not want ns to t(‘l! Mr. (iross t!u‘ annmnt of tho 
invontorv. 1 last saw Mr. (Iross in 1!M1. Mr. (Iross was at 
that time, yon ini^ht say, nothin.ii’ at all. llc‘ wcndd do what- 
(‘Vcr anvoin* told him and In* was Jnst lilo* a (^*hild, kiiul ol in 

a way. 

1 r(*f(‘r to tin* tinn* in liMl wln*n 1 li'ot ont, or a yoar or 
two |n*(*vions. 

i}. Will yon t(*ll ns ])h*as(‘, in Ihll, if yon ohsnrv(‘d or 
ln*ard any (•onv(*i->ation hotW('(*n Mr. IMn.uyio and Mr. (Iross/ 
A. W(*ll, it was always Mr. (Ir(»ss du\ not—In* wonld do 
what<*\ (*i‘ tin* olln*r party said I nn*an In* 

Mr. dross did not (*nl(‘r into any of tin* doin.Lis at all. 

I nn*an in otln*r woi'ils In* was jnst an ninloiiinti \ on miLi,ht 

sa ^. 

{}. (’an yon toll ns, ph*as(* diirinu' that period if yon oh- 
s(*r\a*d any sp(*('ilie instance in which actions w(*i(* had h\ 
Mr, I * 1 n uAi’c towarils ^Ir. (Iross or NIr. (iioss towaid All. 

that (‘ans(* \on to state that (ipinion . I don t 

i*(*mcmh(*r iMIin' sp(*cilic itcni, you miuht sa\, hnt it jnst ,ii,a\ c 

me- 

That w;is mv impr(.‘Ssion ol what 1 ohscr\a*d. Mr. (ii’oss 
was 1 n.*\'(*r consn 11<*d ahont any ot tin* \ 11a 1 things oi an n - 
thim*- like that, and his vii*ws did not (*nt(*r into it at all, and 
my im])n*ssion was that what In* said was not ol any im])or- 
tanc(* what(*V(*r. 

(^1 1)1(1 you ohsi‘r\c wlictlicr or not Mr. (iioss niuh*!- 

took to (*X(‘rcis(* any authority/ A. lie did not. 

I did not ohscrvc liim at any tinn* alt(*mpt to examine any 
of the hooks win*!! tln*y w(*i’(‘ tak(*n away 1 rom him. 1 
wonld not say that In* was a man of sonnd and disposini;* 
mind, and eapahle of exeentin;.i a xalid deed oi* (‘ontraet at 
that time*, lie was kind of childish 1 miiiht say. 
27 J/ike a hoy of t(*n or twelve* y(*ai’s of 

I did not SCI* .Mr. (Iross eo!!sultc*d with r(*fen*nee to 
the disposition of my int(*r(*st in tin* hnsiness, and In* was 
not ])res(*nt at any eonf(*iene(*s 1 att(‘nd(*d with r(*lc*r(*ne(* to 
it. My attonn*y, and .Mr. Pliiii^i*, .Mi*. Duvall and .Mrs. 
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f. I.. i.niKij,!; hr .\i„ \; . n. (». i*Lr(;(jK kt al. 

I wric Ihcic. Mi-, (iross li;; ’. iiotliiiii;- lo do witli it -d 

-•>11 nn.l ;is l ir iis I |;„„w \v;,s I„,t .•■.Iisiilt.-.l al..)ut it. 

- I. no.'.-., at that time wa.s waitiiiu- mi citstmiicr.s. hat if 

.nii'. n.si'of’tT''' - -'I''- Of .-mm,. 

tlH i..>t ..t th,.,,. w.Mthl j,„ att.l kit.,I „f h,.I,, liim „ut 

... ... 

(’r<>ss-r\;nniii;itioii: 

I!,. w„nl,l U:,ii ,,,, ,-n...t,.n„.r.., witlmttt h..|,, at tho 

II,. al\vav..< Jn) tli,.iv 

>*ttl\ 111 till* iiaiftiiii"' all,.* 1,1 ,,t" ,ni. 1 , 1 ' 1 

. I H... aii>.i,i oi m,.. I w-„t ,|„wii ahmit !) 

I .I 111,. .-l,„v aiitil I I,.ft aii.l I l„.|i,.v,. |„. 

■ o>...i ll at iii;..|,|. an,I he uas at th,. ..,|.,f,. ,|,„.iim all ,.f th,. 

on (-n.vttnnor.-. om-o in n while. 

I”-'';''- «••'•- m.ifke.l m, the ..Is. at’i.l I,., u.mhi lak.. 

., iii<iii,.\ iKiiti III,, |•||sl<.|||,.|■ ami iiiak,. th,. sale .Mr 
>.u,w .h.l ,n.,M ..f th.. work. M,, |>|„ 

■ I (,.n,.n„n..„l ,.,s |„„| .|i,| 

- • -lo- an, I «,.,v then, i,, ,h.. st,.,-.. with th,. alhef 

<1> lU \\ h..|, I ... , 

oiie-lhii.l iMli.ivsi 1,1 ,|„. I ^ 1 ^. 

I, " "■>•" "»-l-'i-Moo,i that when .. „s ,,,,1 

I 'I"' oplioii oil his iiil,.n.st in the 

' .. «■l|'•the^ th.. aen.,.m,.nl was i„ 

writini;- or not. 

III,. u-ili,e>s ih,.n.|i|„iii iih.iilili,.,| a h.||i.r si...|i,.,| l,v .M,-. 
'i<is>. ,ial,.,i Man.h Itill, ai.,...i,iii|e. jm , 1 ^^, 

«il.i,.ss la sell his ml,Test In ihi. ival ,..s|al,.. 

■'''■ I’l"""'' ■■""I i».''>^''lf |iiiiehas,.<| 

' . Iieit. u I iiee'a|iali',| ta s,.|| my ililer,.sl. la 
. ll._(iia>sai„| Air. I liie-e. Ill th,. |,r,,|H.fly at l;!o.-, (.’ Stn.,.| 
lot l«,.,il.v l-n,. Ihansaml iiiii) |>a||afs. I e-av.. iia 

thaiiuht 1,1 .Mr. (i,.a>s- raisiiie. th,. m,,m.v ..itl,,.,. hv'|,nt t iie.- 
ji tni.sl an laai |.ra|„.riy ar any ath,.f |,fa,,..ftv h,.,.ans,. T 
KlU.W that h,. ha,l alluT |>|•aae|■ty. .\| ,•. All.lf,.w I?. Dnvall 

ha,'o I'iin. 1 » 1 -»U 

tin* loLtnl point.•<. 

-Mr. (iniss ha,l snniei,.nl m,.ntality ta ,.arfy ant th,. deal. 

^ t'lirrk for on(‘-Ii;dt‘ of $2r),(M)(). I do 

**^'*!*^ WHS crazy, or anv- 

t iinii liKi* that. 1 would not call him niciitallv uii- 
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soiiikI. I ,|„ IH.I WMiit t.i iiinl;,' il ||i;,| stroll!.-niul I iliink lio 

' V.i'it'l "-‘nisiu-tion of 

m" ' , ' I'"”;'"" Dolinrs. I Imvo known 

I, ni 40-i" with 

1' Mr. |•|l,,!^■.!r,. linn,Hod tl„. 

ol iMiiclinsinu- tins iiropcrtv on (I Street Busi- 

ness was „ „,i m,.! our l.i,sin,.ss was too far ,lowti 

<•"11. I liink .Mr. hdwiti .\. .\ewnian was Mr. (iro.ss’ at- 
tnna.y. know lie used to -o to s,.,. .Mr. Xewman. hnt I 

Ill liis private* alTairs. 

I have seen .Mr. Xewman in th,. stor,. hamlliim: the hnsi- 

."It know who surested him. I 

ha\e heen np to Ins olliee with .Mr. I>l,i,-n-,. aii,l .Mr. (iross, at 
le time we eiiti'l-ed into tlm a-reeiileiit to piireha.se this (! 

I"'.. ' 'In not know whetlieror not Mr Xew 

niati had aiiythiii!!- to .so with the ... my iiit,w,‘,st. 

■ It. Dtivall was my attorney and I do not know who repre- 
svlllctl the* Olliers. ' 

'l'heeonv,.r.sation with referenee to the inventorv was two 
Of thr,.e years ,,ri,.r to ItHl. | would say two'vears. I 
know that w,. did not take inventory prior to aln.i'it two or 
hr,.,. y,.ars h,.for,. I h.ft. I hav,. s.-en men,h,.r.s of his 
amil.\ in lln' st,(r,. an,l I have seen him dv,. them mon,.v at 
times Mhen I left 1 was-..ttii,..; Five (^.h) Dollars a we,.k 
Mr. I liiu-o-,. nn.l .Mr. (iro.ss ,,,„.h. .som,.thin- 

Ilk,. I\\,.|\e l),>llars anil lilty ,-,.nts (:j,|n..',()) a w,.<.k. W,. 

.«,>t in 11 , 1 ,liti,III to that, dividends from t!ii. hnsiiii.ss, hnt I ilo 
not r,.m(.mh,.r th,. amount ,if thi. divid,.nd.s. 

At th,. till!,. I .sold my int,.rest in th,. r,.al ...state, I .sold 

my stoek 111 the ,-orp,)ration. I think to .Mr. I*lii<.-..-e Imt .Mr 
Diivall att,.n,l(.,l to all of that. ’ 

Ih’direi-t e.vaminatioii; 

'I'hi.f,. was an ii.u-reeini.iit that if atiy one of ns ,udt out, 
we would offer l,i sell oiir int,.r..st in th,. <i Street propertv 
to tile otlu'i-s at 'I'wi.nty l•'i\•..'riioiisand (st-J.'i.dOII) Dollars, I 
think it wa.s in writin.i!', 1 ,lo not know. 

-•* Witness idi'iititied a paper as the auri.eiiieiit he- 

tw,.en th,. parti,..s to whieli In- hail just test ili,.,!. 

I’,.,.ross-e.\amiiiali,in : 

All thre,. ,)f ns \\i,i-u- to .Mr. X.^wmaiFs ofti,-,. an,l sij.ne,l 
th«it .litIe,.m,.iit, an,I .Mr. K. Xewman's mannseript cover 


2 r; 
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->• .. 

Wi-sl.Tii (■n’i!'’n.''\',n V'''’’"''’''"''''' 

Ifll. I known Mr ‘ ITfr '.| ^’‘7'r ''7'' 

!*• ycnrs of i.',,,.,,. r- ' ■ . '• *"•'^iiico | wns 

'''■‘'■Hilly willi tin. fninilv |'s,'.,|"i' " I ' 

" 'inn.. \vin.,,'i w.7.. i;;;'"''''’, 

"'■I'i'i I"''! ninl III.- wifn-s I ,. ' l" .', I'''-''' 

''"II. .Sin. ,11...I in V.Ki:, or I'totl. ' .. 

'•■•Iy7S'i77'Iln:77'i':’v;:rv 7"7..I'•'•n.il.■.lnu 

";"'■ .110.1 I wns livino nl l!ro.',klin.. M-.s^ . 'l 1,7 ' 

I • . '*•'». I ( (lllllo] |l|<| 1*4 *1111 ki »l* w’li I 

liiin hriMi* lo lint .l-.f I 1 , ''*< 1 wlicii I s;i\v 

' iii.n u.iM*, I)|| It u*,... w»iii I 

''••■'"Inl I'i.-Ii..ns.. n I'n w , i "''f' ""I"".'-I"'.- 

■ .nil l,iniil> . nil,I inik of fninilv snl,j,.,.is F.iniilv 
n I I,n... ikn tin,,. ... this ovonsi 'n , 

^•IHI, ! low , jo \ oil ,}o '*• 11.. j;.l « II •' 

••i o77’7 

l)lllili '* II !• 1 • *'<’•. I 1 < I U U( I \ 0|I ( jo \1 I* 

. """• ’I'' 'l"l n.'l nsk nl..,n, f.oniiv 'v •, , 

"ijr. Kvi.i v wor.l In. <.,i.| w.,7. II ^""1 ""'li- 

,|own. ■ ' '.'"I II"" .lo .von .lo.'--ninl .s-it 

II.' "ns III tin. |,nrl..r n, I,is In,in... |, wns nlioiil (i or 7 

1. ...Ill ..ii.-iiiiir i„.i„. I,..'.™" 

.. ..".'■■■iii.iii.'.iiiiii,;,-i,i; 

I .snw him wln .,1 niy hnshnn.l .lio.l i,, Itm. | 
llu‘ ot niy Inisliand. 
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Hc‘ ai^aiii addrossod '‘TTow do you do.'" and did not 
('all niy nanu‘ and did not ask jd)oiit iny husband. Xo rc*t*cr- 
('U(*(* was niad(* to iny liushaud. IIi* did not ollVu* inc‘ his 
sympathy. 1 t'oi*nu‘d au opinion tlnui as to his nuuital con¬ 
dition. I know th(‘/r th(*r(‘ was sonnMhim;' wroni;'. Whcui 
1 was sur(‘ that tlnuH* was sonu'thiui;- wron^’ was just ho- 
loi*(‘ I wont ahi'oad in Ihl-. I oalh'd on tin* fainily to sav, 
. (^ €^11(1 1 W(‘nt to s(‘i‘ .Mr. dross and lu'said, “ How do 
you do.' ' and 1 told him 1 was ii-oinii' away and In* mado no 
rosj)ons(* and sat down and that is all In* said. Ih‘ n(‘V(‘r ro- 
torr(*d to my hushand. Did not oimaui* in any oonvm'sation. 
11(‘ sat ill a chair in a little vc'stihnh*, or h-y-window, and tlu* 
tamily W(*r(‘ talkinu' in tin* I’oom. "rin' liirls W(‘r(‘ th(*r(‘ and 
his sist(*r-iii-law all talkinn'. 1 did not so(‘ him auaiii until 
in lint). 1 tluMi saw him in his Inane. I had tlnai movi'd to 
Washington. 

I noti(*(‘d that (an* ot tin' nirls was nsnallv hac'k ot* him 
wlnai In* walked to i^et oil* ol* tin* car: he would kind ot* dra<*‘ 
his t*(M‘t in walkinif. That was in DM(). 
dl I saw him (*V(*ry W(*ek tlnai and 1 c(aild notice* a dit- 

I(a’(*nc(* aIniost W(‘ekly. 1 li* seiaiK'd to i;'(*t W(*ak(*r and 
('(add not walk steadw Ih* \\nnl<l drau' <aie foot. 

tj. I' rom the period ol 1!M() to the time ot his death ami 
(‘Specially in 111—dnrini: tln“ period that ycai saw him from 
IhlO inclndinn- your visit tina-e in l!*ln n|» to tin' time yon 
last saw him ht'loi’t* his di'ath was In' ol s<aind and disposiim' 
mind and capahh' ol (‘X(‘(aitinu' a valid (h'l'd or ceaitract, in 
your opinion.' .\. Oh, nn'rcy, no. 

I do not think In' hardly kni'W anytliiiii;-. Ih' did not sei'in 
to know any ot ns. Did not r(‘coL:ni/,(‘ an\’ of ns ain way. 
Il(‘ did not s(‘(‘m to know tin' uirl>. 1 know fnan DMT, 1 do 
not think In' kin'W aiiv of his familv. 


rross-e.xaminaticai: 

In 1!M7 h(‘ did not know his children. 1 did not s(‘(‘ any¬ 
thin,i*' that would mak(‘ mc' l(‘el that In' did not know tln*m 
hefon' DMT. 1 think it was in'arly‘J-1-years 1 liv(‘d in Boston 
h(‘for(‘ my hushand di(‘d and my hnshr.nd passc'd out in DM1. 
Dnriim" thos(* years, 1 would s<‘(' .Mr. (iross, onl\’ wIk'ii L 
called on tin* whole familv dnriim mv occasi<nial ti'ips to 
Wash. !).(’. 




i . I.. K'l' 


II. o. |.|., (;(;k kt .XL. 


Ill l.'llO xx licii I I • I .. 

•■‘■•'Ii"ll, si,ll|,|x- .s-ii, ••iluxx" 1 " ••'ll.'- CI-IIX-.T- 

M- i„ 'll,,, i,,,,".,"';;™';" .‘.""i ... 

I \v;is tljcr,.. 'riir o;,.| . ,1 ‘ ^ lioni- 

‘Hill Ills si..„.,.4„-h,xv. .mV.. Ski','!, 

'll'"’ li'-iii'lll-.l'uv XXV,'’,!'"l',!'. "'i''= l>'ii iiiu- tlii.. 

''".■.'"■-I 'Hill- I lia,l ,„v '•'■'■iiiii.y was 

Ilia ,lai,.;;lil,.,-s all,a,,!,.,I „n- l,'i'.’' "I "">llt h.s. 

<■'|•<•ss,li,| „„L I .-aw Ilia, I'lll 'll-. 

I wa,. ,„„.s| ass,,, -,.,11,. ihi'iiki,,.! 

'l|•x■.s.s,.,| II,,.. i' |. ' 'll- *ln>ss a,|- 

'I'li.-ila tanas xxiil, II, „ aiiirM,!^"'''''''’!' 

i'-'k i,i,-alM.ai a,x- laisl,;„„| '."’'V''"' 

''•■|||'|■■■k ilaaili xx-,,a|,i ||,„ I,,.,., l||ll'■|||x;• alMaii my Ims- 

wi.iiM l„. x-,., x- aiit |„ .,M- a, ' |■■•""il'• 

-Vi'- .•''iii.-.i.llaU.ra'sC'^^ .. 

»'I s;iw liiin in F ».• 

liiiii ill tl„. .w,:aia.,.'',|,.‘’",i;-' '•^"'•--l-a. I 

lii-^ '■■■"■■M-.i|H.|'„a ,.i,I,'I'i 

1 ncN'cr s;nv j,ini i • occn.'^nnis. 

.vaai-.s. 'laws|,a|„.|- i„ III,, 

... 

I was lalkiii- xxiili ,|„. !,.jV ' •'^lii.vad. 

iMii.imli l.,i„,„| aa „,,iai,„, ' i.i-dil lo 

«;iiiiii<it ,•a„„.,„l,,.,• „„xv xx‘i,ai i'i,!v,!\'l^i,m"';;.!!;.;!;" 

'I'll Ii-t --Ikv llia’l'T,'.'I',!s"r,a^^^^^^ 'I'" "'i'"' ' 

.•• 1 . 1.111 him. xx-.s a li'i’ l""'' • "‘.liax.il 

' '•‘"K'l- ^aasiiixv "'■ •';"""'"''"^■"■|•"||t;•i.l IJin. 1,,,1 

'-'.i^l" ll,aa. I saxx' hit,, a'l 'll,'!" , 'V 

fall you ah,, III ]<,n. Wlaai •||■|,.|' |' *’" 7 
i • 1 I.W him i„ III,. St,.,v.,, ' 'T";‘ ,'V I!".-. 

tJia,Iah>.s. ' '""•'■•I'll' I aaiihl „„| i,.|| yo„ 

' ■^'''|•al..hl.y.s,.a,,.|i|I,,. 11,;,.,.,^ 
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on tlioso o(*(‘;\sioiis. Ih* started to wait on mo onoo, and 
llion ]i(‘ (*all(‘d sonu‘on(‘ i‘lso to wait on in(‘. Ilo wonld not 
talk to nu*. Hi* just stood l^ai'k and oni* tinu*, Mr. Plni;\!L*‘o 
oanii* nj> and tinisln*d waitinu' on nu*. 

I did not notici* Ids dranj^iiiiL** his ri*i*t until 191(), }u*(*anso 
1 had not soon him walk miu'h, only in his own honso and 
that till* loast littlo hit. 

On till* visit wlioii 1 was i*oin,t*' to l^airopo, 1 was sittini;’ in 
till* room wlioii ho oanu* uj). I did not notioo him. I i;ot u]) 
and spoko to him and sat down and tin* i*irls and 1 oon- 
tinuod our oonvorsation. 


l\odiroot oxamination : 

Whon 1 was in tin* storo upon tho oooasion that Mr. 
Plni*-.i*o linishod waitinu'mi nn*, Mr. PIul^-^o said that it was 
too had ahont Mr. (Jross' oondition, and that was all In* 
said. 

It was sonn* tinn* afti*!* IJUti that ho said that, hut 1 oonid 
not toll von tho dato. \\ h(*th(‘rit wasl!)17 m'191S. It was 
aftor I ci\n- lion* to li\o hnt 1 did not n(>tioo just what dato 
it was. 

dd It was win*!! 1 was in tin* ston* and wh(*n Mr. dross 

was thoro. I ans\\(‘n*d .Mr. IMiii^jLii* hy makiim' tin* 
samo romark that it was too had, and that was all. 


Kooross-oxaminat ion : 

I oonid not t(*ll von tin* dato of this oonv(*rsation. roailv. 

• • 


Thoivniion Louis E. Gross h(*inu lirst duly sworn on oath 
tostiliod i'or tho plaintilTs in snhstanoo thus: 

I am ono of tho sons of Alfrod (J. dross. M'ln* yonniiost 

ohild. I am 47 voars old. Prior to 1912 I livod at 1722 17th 

« 

St root, X. W. with my Fathor. 4'ho honsohold oonsistod of 
mv throo sistors, mv two hrothors, mv Fatln*r and nivs(*lf. 
()n(* of mv hrothors. Dr. dross, is d(*ad. Ho di(*d on tho 
27th of Dooomhor, last. 

Tin* othor ohildron an* all liviiiu'. 

'riiov an* Dlanoho, Flora and Fordolia and mv livin.ij; 
hrothoi‘'s nann* is dako. .My Mothor diod in 190.) on tho Oth 

dav of January. In 19()7 mv Fathor had an illn(‘ss and ho 

• • • 

wont to Florida, and stayod thoro about 2 months, u])on the 


oO 
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a.ivi.v ol Ins |),, .M„l,y. ||.. was si.-k lor .iv 

... M.voa u;.,.ks |„. won, ,o Klori.la. I, was i„ .lana- 

•mil Slav I I’ '"‘i '■ a.-.'oini.aiii.Ml |,in, i,, I'lori.la 

.m<Ksl.j\r<l tlirrc nhont two inoiitlis. 

'‘’"X- f li." .,r a,y .Moilior aiy Faihor was ..nil,, aa 

Woa, t,. work aboM, V. • 
-'.■'•y .non,,a., aa.l yo, bavk aboat six or a lilllo af,, r x 

.11 .Ol, II,. was a small aaia; ... ab,ail l;!.-, |„am,ls 

' '..v,.,- w,.al oal ,a a sovial way. Was alwavs a hoaa.' 

'...>|..b,1.1,..... boas,.' 

ly \uu\ M(» S|,rci;il I'viriuls Hint I know <,r. His 
M " lla-a was also i,, |,|||^.|^ 

I , '"'I" ... I... was lakoa sivk w'.. 

i.i.l .liaaor ll,..,, la ll,,- na.|,ll.. ,,|- tbo ,lay. bat aft...- b.. was 

b.k.'.i s,rk wv .-baa^,..l lb,. ,|i,aa.r laatr lo b oVIovk. aa.l la'. 

norl'l" iviara,..l from 

i'""’'", -luilo as fas, as b.. bad. ll"! 

bis rmb, l,„., aa.l bis b.fl sb.aibb.r. b,. baa;.- ov,.,-a 

11.. was aol as .iivs.sy be as,.,| i,, I,,.. ||,. |,a,| alwivs 

. I . tl...ss .aboa, ns I,a,-a aa.l bis sail.s. b.. k..,., lia.. a,, ib'is 

1., aa.l tb..a Im b..-aa |., bav.- .s|„,is all ..v..,- bim. ||,. n„, 

.at.. ..ss la Ins I.M.ks. \\ b..a b.. r..tara...l fr..m Fl.ni.la'' I 

n.>ti.-...l tlm ..baay.. ,a Inm. iba! is .miy ib.- ..baim.. as ,.> bis 

.ira.t.oiaj.. ns 1...,, aa.l bis sb..al.l..r i.aayiay. I, was ab.m, 

a m..alb all.-r b.. r..|ara...l ibal w.. lirsi a..li.-...s ibal ,.bam.v 
111 Ills dress. ^ 

M’la.a b.. .-am.. b..m.. b.. ba.l a r..|a|..s... ||,, w..,,! I., ib.- 

!'-■ I'.i.l Ibis r..|a|.s,. aa.l 
I .Xtoi .Mab-aby all..a.l...l Inm ayaia aa.l lias b..,.a bis i.bv- 

montb.'''' I'll" I'.'f ;ib.mt ibr.... 

■'^'.’I'l'.'.l pbiyia;. var.ls wiib lb., familv aa.l 
lru.(l lo r..a.l lb.- a..ws|>a|i..r.s aa.l caibl imi r..a.l Ib.. m.ws- 
I.ai...rs. l!..for.. ibal wb..a la- r..|ara...l fr..in lb., olli,.,. ib.- 
first tbiay Ibal b.. w.ml.l .b> w.ail.l 1... t,, m-vI bis .liaa..r j.'i.l 
,b..n b.. w.ml.l iva.l lb.. a..ws,,ai...r. Tb,.y usually ba.l .lia- 
uer roa.ly wlma b.. cam., bom.., aa.l b.. w.ml.l ..at bis diam.r 

and jr,) upstairs iu Ibc fr.ml r....m. aii.l tiu.r.. road lb., ui-ws- 

paper. 
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I went to Xew York in anil was (‘inploynd by the 

ZiiK*(>i*i‘a])li Company. I canu* lionu* tin* Salni'day liet'oiv 
Labor Dav, and I did not observe* anv (‘hani;(‘ in him or anv- 
thing unusual about him at that time aud 1 was Inu’e about 

thi‘(*i* (lavs. I r(‘turin*d home anaiu Christmas and wium I 

• * 

eanu* bonu* and W(‘nt np in tln‘ ro(nn and s])ok(‘ to him, he 
asked my sisti*!* who 1 was and sin* said “Your son, 
.‘Jo lAMiis," and In* said, 1 am glad to see* you." 

Ill* bad alwavs addn*ss(*d me as Louis. Mv vouug- 

• • • t 

(*st sist(*r, Cord(*r!a was pi’(*sent. 

He did not g(*t out ot* tin* eliair to sp(*ak to nu*, np(‘n tliis 
oeeasion and 1 walk(*d right np to him and spoke* to liim. 
He* did not shake* hands with nn*. I had be*e*n away l‘i-om 

liome* since* Mav of that ve*ar, but 1 hael re‘turne*el for Labor 

• • 

Dav of tliat v(*ar. 

• • 

On this same* day, Christmas, my brotln*r, Jake* and his 

wife* ainl the*ir little* babv we‘re* tln*re*, and mv Fatln*r did in»; 

• • 

r(*(‘ognize* the* ba/y e*ithe*r. 

'rile baby was abemt thre*e* ye*ar- old. It eould talk. 'I he 
babv was on tin* be*el and he \vante*el to know what ehild that 
was. He* was aske*(l if In* kne*w tin* baby and In* said In* diel 
not know it, ainl did not se*e* what the*y had put that ehihl 
on the* be*el for. Did not s«*e*m to know it at all. 

Then we* always had Christmas dinne*!*. We* asked him to 
come down, and tehd him elinne*r was re*aely. He* said, “Xo 
1 am waiting for mv brotln*r, .loe*." That was mv I nele*, 
who was dead. He* hael be(*n el(*ael many ye*ars. Finally 
the*v pe*rsna(leel him to eonn* down to dinin'r and In* did 
eeune*. 

When he* was sitting at the* table* 1 obsi*rveel his manin*r 
of e*ating and sitting at the* table*, lb* se*(*me*el to elrop e*ve*ry- 
tliing ove*r his e*lothe*s and the*r(* was a cloth unde*r his plate*. 
He* Just see*me*el like* he* shoV(*el the* food oil ot the* plate* whe*n 
he* was e*ating. He* did not (*ngage* in any conve*rsation 

with anvone* at the* table* that dav. 

• • 

He* Just sat ther- and sort of le*ain*el e)ve*r. 'Pin* conve*i*sa- 
tion at the* taHe* was the* usual conv(*rsation, but he* did not 
sav a word. 1 sat on enn* side* of him and my broth(*r, the* 
Doctor sat on the* oth(*r. My Fathe*i* sitting at tin* h(*a(l of 
the* table*. Aft(*r elinne‘r In* we*nt upstairs and sat in a chair 
all the* afte*rnoe)n looking out of tin* window. Imi- 
3() gag(*d in no conv(*i'sation during tin* afte*rnoon. 


“ ^ * f'* •‘OTKIJ'i: ri' \i 1. 

1.1 M.. \>. II, (,, ET AE. 

... ... 

iK..ii,i > "-"-i ni.-a 

' 111*.' Iiiid to irll Jiini \\ Ih» I \vi< M’l I 

»* I I I ‘ ‘*>1 1 >4Ull \\ j|() ;•* 1 I 

I ;i!n voiir •• 11,. ^.,[,1 .j.,' 

ami .ai.l -ll i> I 

...Iitl;;;: . . ... hil. >;<!, 

uas 11 ,an.. ' -MV,.,•sail,.,, «h|, aiiv.,,,,. | 

^ "«|S In'I’O ,*| (M>|| oil ‘ n t* < I *1 \' ■ I 11 

'IIIV cvi.iiiii'.-'111,1 ui.Mi I I s; I <';mi,. ,>ii Saliir- 

. ' M'M-. 111,1 u,.|i| |,a,.|< siiiaiav II '.III Wl . i . , . 

Ii'lii I w,.|i| i-iyli, III, i„ III,.,.I,.,;,. 11 ' - I .. ' 

iM-imls will, I'-ImI ii,>I ,.||,.|',„.siia|<,. 

,^M„iii,.al,.iir I'"''- '"MS.,,I-li.nv I uas 

tlio (Iiniior };iMi. I Hot s-jim. jj J . 

' * link Wit I lout dillicultx' \ I't i* i* i 

-..Mps,ai,.sa,,.sa,a,,li,.u.iii,|,ti^ 

M^oiil'liiVIanla ‘""'l ... 'm 

ve.'ir 'iml „■!, ... liin,.s a 

•sni.: i n.. '!'»<■ ,li,. 

iiniu li.ippoiiiMl. I (‘.line honi,. Ju i<n") .,,wi i 4 

'!'<■ -I, s(„n. a, 4!.7 I•miiis.vlvaiiia Ava. 

ii- Hi,. .. <'o.n,mi,v 

‘11 11 nic\ luul jillV opiMiiii'-s: t l(‘?-i‘ It XX'... .1 4 ’• 

'I... 

•; si:,.••''--■'■Mims,on.. This is .voiii. 

•!- I'M" "OS al 111 ,, u i'oii.a' ,,|a,.,. li,. .sai,| 

r,.’-, (’ s, !'"l" ’‘‘I’'" ' '■'"' ''‘"'I' "I' '■" <1 Slia,.,. 

. . . ti,.at. uli,.n. Ill,, stor,. was lli,.|i local,.,,. Tliara was 

AOmn I sau „,v ,a, „.|' slaialiii,' ,li,.n. I w..,„ .•ia.,i, |„, 
liim „a lia.l no .iKlmiiHy i„ walkin.o. 1,,,, h,. sacma,, to 
"•eakcr. ,Ta walk,.,] aloiia- witli n.a ami -o, on ,l,a str,.,., 
cai. tiot on III,. Av,.nii,. car; w,.nt ii), to l.',tli an,l 0 Stre,.t.s, 
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to lli(‘ ti'ansl’i'T station, and 1 took linn into tin* store' on G 
Sti'e'i't, and went on lionu*. 

I did not u'o into the stei-e. I ji’.st took him to the door, 
(hi llu‘ wa\', whih' ridinu' on the ear, Li'oina to the* (J Slre'et 
store*, I ask(‘d him wliat he* was doinu- elown tlu*re*, and he 
saiel that In* was tryini; to thid the* store*. I re*maiiR‘el at 
home* that time ahenit two nioiHiis. 1 lii'ii we‘nt to (’hie*a:L;’o. 

l)nrinu' these* two m.mills, ae- \\vmlel ue't lost e‘\e'rv tinu 
he* would li'o out. lie* Would Lfe't lost aiiel Wi* e'oilleln t liliel 
him. d’his ha|)|>ene*d two or ili’/ee iinn*s a we*e‘k. Sonu'time- 
it would he* te'ii or ele\’e‘n o\*loek at nii;ht wlu'ii he* wonlel :Li,v‘t 
iiemu*. Win'll he* eliel e'olin* ill, he see'ine'el te) he* til'e'el emt, ami 
saiel he* hael he*e*n lenekinii' fen’ his home*. 

1 have* se*e*n mv siste*!', I'dore'Pei*, e'emn* lieinn* with him 
t I’emi the* ste»re*: sonn*time*s iie would e*at siijun*!* ainl semie*- 
tinu'S he* wemlel say In* had snppe*!-, we* e‘alle*el ln*r Fleirie.*. 
He* e'lli^aiie'el in lie) e‘e)nve*rsat ieeii. 1 Wt*nt tee (diie*a,!He), ill I 
think, duly Ihlh. 

1 eloii't re*me*mher Imw h)im' it was he'leire* I ne*xt eanie 
Inline* ami next saw my lather. It may have* he*e‘n a ye*ar en* 
iiieire* he*re)re* 1 re*tnrne*el Inmn* ainl whe*n 1 eliel re*turn he* 
Wemlel ne)t kiniw wliei I was. lie* wonlel tin'll walk np ainl 
eleiwii stairs nnassiste*el, hnt he* eliel ne»t e*ima.un nine*h in eeiii- 
versatiem. I eh) init re*me*mhe*r wiial, iT aiiythini;-, he* saiel. 
I dem't think I e*ve*r he*arel him nn*ntie)n his iimtlie*!* eir Tatlier. 
We* tin'll hael the same* thinu' tei happe'ii ahemt his uetliiii;’ 
le)st. 

'rhe*n 1 we*nt tee l)e*tre)it, aiiel I was iieit hemn* inneh after 
that. 1 .li'ol Inmn* twei Inmrs he*fe)re* he* ern*el. 

I ne*ve*r kne*w aiiythinii' ahemt his hnsiiie'ss allairs. 
:>S 1 eliel imt kimw aiiythinii- ahemt tin* sale* eif the* pro])- 

e*rty. Only 1 he*arel it afte*rware!s. Afte*r he* elie'd. 
He* ne*ve*r ele*se*rihe*el en* elise*iisse*d hnsiness aIIairs with me*. 
1 teilel him that 1 hael he*arel that he* hael seihl the* steire, ainl 
asked him if it were* true, ami he* teild me* that In* hael seilel it 
ami that Henry hael tixe*el him ri-lit. Hy He*nry I me*an Mr. 
Phioo-e, Mr. Henry IMiin-.u-e*. 

I kne'W’ iieithinin’ eel this mite*, ten* Se*ve‘nte*e*n I heinsanel Six 
Humlre*el a.ml Fifty d1ire*e* ehillars ami sixty three eeiits, 
(HilT.ti.Vkhd). J ne*ve*r saw* it he'feire*. 
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1 li(‘ first tiiTi(‘ llial I tliat lu* was lost was wlioii T 

met liiiii oil tli(* stn‘(‘t in lIMo. At that tinn* In* was stand- 
iiiii- lookin'^ at tlio hnihliir^- and ! said “Il(‘llo, Papa." 1 
wt‘iit up ill froiil of liiin and !;<• said, “llcih*." d'liat was 
tlir first tinn* i nolic(*d that hr aj>|»ai\nl!y :;ot lost. 

1 tin*!! ask(‘d him what In* was doinu’ down tln'n* and ha 
said In* was h»okiim' lor tin* sni” 11 r said In* »*(Hi!d not iind 
it. I kin‘W tin* stoiT wasn d ih 1 1 *. ilwasal 1 dlkd (I Si rnoL 
I thoimhi that In* was out of his mind ad that tinn*. 'That is 
in* did not l\n(»w what In* wa.s dnniiii'. A man to ^'o down 
thorn—wont from Idth and. oh, tlial is !‘?-('!>i \:\'2~) (1 to -IPa 
iN*nnsylvania A\'(*nn(*. snr(*ly ooiih! not know what In* was 
doiiiu’. 

I did not h(*sitat(* to h*a.V(* him at tin* stor<*. At IMlif) (1 
Stri*(*t, 1 nn‘an. I did not know what In* was doini^’ in tin* 
store* hooanse* tin* last tinn* 1 had h<*rii in tin* stena* was throo 
y(*ars prior to that, lie* wante*d te> uo h.ae'k te> tin* stena* that 
meiiaiinii- ainl 1 look him hae-k. lli* yi*t lost a e-eniple* of 
woe*ks afte*rwarels. 1 only kin*w In* wanild e'onn* Inmn* at 10 
e) (*le)e*k aiiel say In* hael he*e*n lost. Ih* se*e*nn‘d t<» kimw what 
In* was talking- ahont wln*n In* saiel it. .\fte*r this eK*oasiem 
in linf), he* ne>t Jeist se*\e*ral tinn*s while* 1 was tln*re*. llo .<'e)l 
hist ahenil eme*e* e)r twie-e* a wa*(*k. 

He* wamlel e*e)nn* in ami say that hr renild not jinel the* 
hemse*. I tliemylit that In* was nn*nlally sick at tliat time*. 

d he*y hael tin* l)oe*tor iln*re* edl anel eni. ddn*y eliel met 
40 e*all the* I)oe*te>r upon u/ku/ this ooe*asion whe*n he* neit 
ie»st en* eni any e>i* tin* occasienis wln*n In* i^ot leest. I 
eliel ne)t u'o to tin* steo'e* with him at any tinn* nor e-onn* Inmio 
with him f'lann tin* store* at any tinn*. 

1 wa*nt te» Xe*w Ve»rk in ahenit .May, lOllh 1 oann* haok tin* 
Satnrelay he*fe)re‘ Laheo’ Day feii* thr(*e* elays. ddiat is e)vor 
Satiirelav te> Menielav niuhl, and stave*d at henno with mv 
thre*e‘ siste*i’s anel twe) hre>lhe*rs, win) e*e)m])rise*el the* hoiiso- 
heilel. I the*n sa// him the* folhiwiim' (’hristmas elav about 
2 e)\*leK*k in the* afte*i-ne)e)n. Saw my Fatln*r e)n the* se‘c*ond 
fleien* in the* reieim whe*re* ho alwavs sat. lie* was sittiiii*' bv 
tin* winele)W. I e*ame* in anel spoke* fee him anel we*nt e)ve‘r to 
him anel saiel “ I leeweh) yeni eh)," anel In* saiel“ Win) is that 
He* want(*el te) kne)W win) it was. 

I s])e)ke* te) him as 1 e*ann* in anel tln‘n 1 walke*el e)\'rr te) him 
anel saiel, “This is Le)nis." lie* eliel met re*oe)rni/.e* nn* tin*n. 
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llic ('liiMrni. ('Tlic t‘(»l](>\vinu oT tlu* is in 

liaiuhviMtiiiu", and ink:) rin* anionnt nat'li was t*oi*ty- 
on(‘ (lollai's cavil. ^ on said yon would let Tin* taki‘ ont 
lil’l<‘(‘n dollai's for a suit ot clolln's. 1 took that ont and i*'o1 
one. 1 will u(‘l tin* money hel’ore loni;' and send it to yon. 
Well we ari‘ all wi'll. Drop me a lim*. (iood hyc. Dapa. 
1 (‘iiclose ID i o von lo.DD. Smid halanc(‘ soon 1 can." 


It is a.ure(‘d helweeii counsel I'epn'simlinu' the i*(‘sp(‘ctiv(* 
pa]*ti(‘s that tin* oi'iuinal ol* this h‘tler may 1>(‘ pr(‘sentc*d to 
till* .\pp(‘lla1(‘ ('onit for its examination during- tin* art;n- 
ineiit ol* this cas(‘ in said (’onrt. 

'rinM-oniMni Dr. D. D. Muicahy lu-iim- lirst duly sworn tes- 
tili(‘d for th(‘ plaintilTs in snhstaiice thus: 

1 am a practiciim phy^i('ian in W'ash.iimton and h.ave heim 

enn'aiied in the uem'ral practice ot m<*dicin(‘ h(*re lor twenty- 

li\e yi‘ars. 1 ha\e treated Mr. Alti‘(‘d D. dross ])i‘o- 

-ll! fessionallv. 1 wa> called in in 1!M)7 hv Dr. .Ianu‘s 

• • 

(’arr, the siiriieon. Di'. dari' was a well known sur- 
i;(*on in Washington at Miat tiim*. I was his assistant and 
h(' asked me to ('onn* o\ei’ and see Mr. (I ross wit h him. ^Idiat 
was in 

'There* was a peculiar condition ahont him that )mz/h‘d 
Dr. (’arr. lie had a lienK'tni'ia. \\ ln'ii 1 lirst visit(*d him 
wit h Dr. ('arr, we l‘omid M r. 11 ross in h(‘d. 1 Ton ml hlood in 

the urine. It was not any laruc amount hnt enonuld that 
it appeai*e(l at fairly i-cLinlar intervals and it cansi'd him 
some com'erii. 1 \ isite<i him, went o\'er him physicadly and 
e*xamim*d him. and Dr. t'arr wa^ under the impre'ssion that 
it was a kidimy lesion, and iinally we aiir<‘(‘d tlial it was a 
condition ot the bladder at the time, possibly an nice*!'. 1 he 
tri'atment was then dii'ected to that lesion or nlc(‘r in tlu‘ 
bhnldei*. T]vi(h‘ntly with u'ood results, Ix'canse* wc* tonnd no 
more* ble)e>el in his ni'ine*. 

At that time* te»o Ik* was alHie*t(‘d with an arthritis; that is, 
inllammation eet* the* Joint, e*spee-ially tin* kne*e* Joints. In the 
eelelen* elavs we* nse*el to call it inllammatorv rhe*nmatism. 
Wc ti*e‘ate‘d him fen* that anel t'en- this e-eeiielitiem eiT ble)e>d in 
the‘ blaeleh‘1', ami al’te‘r the* Je)ints whrn- eleiwn the‘y we*i*e‘ 
somewhat stilV. 
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1 was (*alh‘(l in lat(‘r on lo sih* him (‘\ on allor this visit and 
found that In* was ont and was hron.uht lionn*. This was 
within tin* y(*ar that is as in*ar as I can ,ui*t to it, may have 
lK‘(‘n six or (*iii,ht months afterwards, or som(*tliini 4 ‘ liki* that. 

'rin*s(* chaimcs aii)>ar(*nt 1\ wt*nt on, and In* l)(*cann‘ more 
a])atln*tic, ac't(*d like a man that was just without int(‘r(‘st in 
an>thimi'. 1 W(nil(l liinl him sittinii' looking- ont tin* 
44 window \\ln*n I s|>ok«* and said, “How do yon do, Mr. 

dross," In* would say, “ 1 low-ar-yon," “llow-ar- 
yon.'" He had always said, “IHov art* >on Doctor, have 
a s(*at," hilt tln*n it was “ 1 low-ar-yon H<* did not take 

anv int(*r<*st in nn* as far as 1 could si*(*; In* had not even 
]•(>(.ooiiizi* me tln*n. It w«*nl on pron'ressi\’(*ly; it was a 
uradnal chanut*: ainl a Iillh* lai<*r on wln*n I sjiokt* to him 
ahont his son who i'^ now dead, I always r(*l(*ri‘t*d to him as, 
“W illit*"—hill lit* always called his son “.\1." I navt* him 
tin* name Willit* in nn*dical school het*anst* In* was with me 
in nn*<lical collt*,' 4 <*—I sai«i to Mr. (Iross, “ 1 his is Willit*, 
ht‘i't*" and In* said. “Xo, that is Jot*." 

1 did not know who dot* was, ainl 1 knt>w that he liatl 
always rt‘ft*rrt‘tl lt> him as “Al" anti tm this occasion In* 
rt*ft*rrt*tl to him as “dttt*." 'That is tin* tnily ttccasion that 
1 notict*tl that In* callt*t! tin* name t>t his stni. 

ddiat occnr-etl, as near as 1 can limirt* it, ahtnit two y(*ars 
later. 

'Two yt*ars latt*r frt»m what i»t*i-itKl 
A. Fi'oin Ihhk 
(j). Fi*tnn HMO.' 

A. iin-j. 

1 notic(*tl these chaimt's anti that wonhl he in IJld; it 
wtmitl ht* in t>r artnind tln*rt*. 

1 atlvisetl tin* family t(» takt* him out of work and k(*(*]) 
him out (d wt>rk. He Innl lln*se chanut*s utdnm' on uradnally 
iMi^ht thronuh frtnn that tinn* tm ft>r tin* years tolh)win<*‘, 
nntil tin* t inn* of his th*at h. 

In mv o])inion. Mi*. (iartlint*r. Mr. (Ii'oss was in>t til sound 
mind anti capahh* <d t*xt‘cntim; a \alitl tlt*t*tl tn* ctmtraet at 
any tinn* frtnn HMJ on. In my (►jiinion In* tlitl not have* 
snfticieiit mt*ntality tt> ap]>rt*ciatt* anti nnderstantl a deal in- 
volviim- tUiv maunitinh* at all. 
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(»l)lain till* rt‘(*or(ls. 'rii ' records wen* inisj»l;u'(*;l in some 
way. I ma(U‘ a seareh t'or tlumi. I was iirst approached 

hv tin* t'ainilv witli r(‘l*(*r(‘nc(‘ to the (lat(‘s ol* tin* tri‘atmeiit 

• • 

ot‘ tln*ir I*"atliei* as near as 1 can rc'colh'ct ahont two years 
aii'o. It was art(*r tin* (l(*atli ol* Mr. dross. ]!(* died in 
dannary, 1!>*J2, and sonn*wln*i’e within a y(‘ar at’tc*r his death, 

I was ap))roaeln*d on tin* snhjecl. 

I iLii‘adnat(*d in ISlUl, and I had a ('onsid(‘rahh* practice in 
1!M)7. From 1IM)7 to ! slnndd say that 1 saw ahont in 
the in*ii*hl)orhood ol* ‘JH ])(^*oph* a day and iny practice has in- 
cr(*ased soin(*wliat siin'c tlieii. 

4() d'ln* onlv wa\' that I eonld lix 1!M)7 as tin* lirst time 

• • 

that 1 calh*d on Mr. dross, was that 1 marri(*d in 
IdOd and mv wiTi* di(*d t(*n months aitei* 1 was inari‘i(*d. 

I (*onId not ri'call now what cases I handled dni'iiiL*’ that 
p(‘riod, hnt it* anyhculy asked me if I Innl attt‘n(h*d him at 
that time I would naturally havi* my memoi'v r(*t*resln*d. 
I- would he impossihh* for me to rtmn nilx'i- ;dl ot* tin* cases 
1 att(*n(h*d. 

It* tln*v would a>k me it* 1 had treated a cas(‘ in 11112 or in 
IJlln 1 would think ahont it and n(nlonl)t 1 wcmld r(*call it,and 
tin* fact that tln*y told nn* that it wa.s in 11112 woidd nndonht- 
(*dlv assist m\’ memorv as to tin* \ (‘ar, it’ a patient ask(*d it 
1 ti-eateil him in 11114 and that would natnraily ha\e a ,i;-ood 
(h‘al to do with my ace(*j»tiim- that date as far as that thinin' 
is coin‘(*nn’d. It* a pati(‘nt eann* to me and said that I 
tr(‘at(‘d him in 11114 1 eeiMainly would aec(‘]>t that statenn‘nt. 

It* a patient came to im* and said that 1 ha<l ti*eatc‘d him 
in 11107, mor(‘ paiiicnlarly where my lecords W(*r(‘ lost and 1 
c(ndd not r(*t*resh my r(*(‘ollection 1‘i‘om them, and when Miss 
(ii'oss and tin* nn'inhers ot’ tin* tamily consnlted nn* alxmt 
their Fatln*r's c(mdition in 11112 ami ahont his mental con¬ 
dition in 11114, 1 Innl no recoi'd ot tin* matter tln*r(*. 1 ln*Ji 
too, also ahont my tirst atteiidancf* on Mr. dross, then* was 
a sort ot* pi*ot*(‘ssiona 1 t*(‘(*liim‘ ahont attending Mr. (Jross, as 
In* was the Fathei- ot* Di*. (Ji'oss, whom 1 had known at col- 
le.ue. 

1 miuht say further that a many tim(*s I made no 

(‘lit ry and in> ('hariLii* at all. 

4'ln* matter ol kee))inL!‘ rec( 0 'ds in this case was ditti*rent 
in that 1 kin*w Dr. di'oss, tin* son ol Mr. (Iross who is now 
d(*c(‘ased, and I did not make th(‘m a fall charne nor charge 
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• . I*. nni KFj;!,* i;|- v>. ||. o. lMJ'(;(;i: kt aL. 

iIk'Iii lor all l-iisiia.s... ,,||,.Tw i.-,. | ,|m,i,|,| I;,.|,| an it..in- 

i/.'-l arcoiial. I-or that roasoii | wonl.l nol lie alilo lo r.■|■r.-..' 
in\ iii..|Mory will. i|„. ali.-.iliilo dale and woid.l liavi- to .1,.- 
IH'ii.l ii|.oi, oviioral .•irciiiii>taii.-...s aii.l ,o■..||,•ral tliino-s t,, 
ivsh iMv m.'i.a.ry. la a aioasar,- I w,,aM d,.|M.a.l apoa ia- 

""■"'•■■I' .. III" niiiiily l.al at tia. sana. lini.. a 

aiaa aa.y ivliv.-li Id.- laoaa.ry as to n-rtaia ia.-idcats 

*■ I"'" 'll■•ll '"•-•111-. TIa. .a..ail...rs of tli,. 

laanly ask,.,I uw al.,.at lla- ... ,,,• 

'■■•"ll'■'• " nna.l la ItHf. aa,| tla.y ,ii,| r..r,.r to soaa. I.al 

'iiall,a- llial was ,.,,aMao a|,. It wa- har.llv a,.,.,.ssarv r,,r 

""•'"‘"■y ... Hi" lliiHi;'.i Hial o,.,.arr,.,l 

III 1 . I- aa,l mid. I.. that aiall,.r ,,f Mr. (Ir,,ss' illa.'ss 

was s,. iai|,r,.s.-,.,| a,,. ),..rs.>aally ilial tla'i-,. was a., ,,a,.s- 

tH»M ot my to|-L;rniFm 

I li.-iv,. tr,.al,.,l a -ivat laaay |m.,,|i|.. i|,;,t lia.l s.'ail,. 

-•ll••'|"^■■•s la tia. laaia. aa,l I ... ka,,w that ia ... 

aai.v , as.. I ....aid r,.,.all lli,. la,.Is fr.iai aa.in,>rv thirl,...a 
y,;ars .-dl..rwar,|. hat ia ih,. ,.a-,. ,,f a fri,.a,|. aa.l ia Ih,. ,.as,. 
physa.iaa. rl lai-hl laak,. s,.aa. ,lilf..r,.a,.,.. 

I h,.r,. was a an.i-.-aiaha,- .-haai;,. a|,|iar,.al afl.'r \l r (Ir.iss 
l•■|"|•i|l.•l. Halt is a ..haa.^,. ia Ih,. h,.arl iaas,.h.' 

I h,. r,..-all ot ,.,th,.r i af,.,.| i,,a or of .-,,aa. iM.^aaia- ..haauvs 

'''!' ’’.' 1 .-. .\a.| Ih,. la.arl aii;.-,.h. inal,.|--,„.s a 

'■••'■Hull lh•■•.•a,.rali,,a. aa,| a- far a- I ....ahl .l,.|,.riaia.. or 
.•iay,.a,. ....ahl .h.|,.rada,. tla.iv wa.- a ,.,.rlaia ,l...4va..raliv,. 
,'haau,. Ml Ih,. anis. iilar lih,.rs ,if ih,' h,.art ia I!iil 7 . Th,. lirsi 
'•liaao,- that I a,,li,.,.,| in his ia,.alal ...ai.liti.ai ,M.,.arr,..l 
.-,>ai.. iw,, y,.ars afl,.r ih,. liai,. I hav.. s|„,k,.- .,a. that is 

.. ’y* I " "'1^ "'"'"I li'-'' y'•l"■■". ii> laair as I ..aa r..,.all.' 

I all! l,.||iau as a,.ar a- I ..aa what I ka,,w aa.l I think ia 

la.-I. It was ah,,at .h y,.ar- will.I aav saraiis.. as 

'."'■'"■ly I '•■•III r",.,,||,.,.| it was yoars. I |h,.a 

hi-sl a,.li,.,.,l his ai..ai,,ry wa- a,>l ’ That is wh,.a 

I ^•'■t I,, lalkia- with hiai aa.l h,. w.aihl f,,ru,'l. Onliaarv 
lilll,. aialt,.rs al.oal ih,. I'aaiily; ah,ail ih,. .-,,a; his ia,.|nory 
was a,,I as .j,.,,d aa- it ha,| h,.,.|i ami lh,.a I aoli,.,.,l ha 

Miow,.,l a iii.a-,. or I,..-.- ai„iii,.|i,. ..oialili.,ii--h,-s of ial,.r,.st 
in lliiims. 

Ills physical ci.iidilion al that time was lair, llis phys- 
icnl (MHnlilion was- ninrc of the cham:cs tliat ^o aloii.ii- with 
sniiZ/lily I .-hoiihl say \oii would call it the iH'Li’innin*** 
ehaiiue or chaiiycs of senility. With a man 72 years old 


F. L. BOTELEIi ET AL. VS. H. O. I*Lr(i(;i: ET AL. 


4:5 


you hoLiiii to n(>t(* (‘liaii res in liis iiinscl(‘s, waslin;^' in his 
vossols, and also a loss of vi^oi* and powm*. 'Phis loss of 
vin<»r ami power yon iniiilit tei'in the ht'^inninn' ehaii<*'e of 
senility. A man <12 years (»ld is hound to havt‘ senile 
(•hanu(‘s. 

I also noticed at that time ahont the |»osition hi* took sit¬ 
ting' in his chair and uazini;' outside, and when I (‘iitiU'ed tlu‘ 
room lu‘ would say, “How do yon do sir. ' Wlnm it used 
to he, “ 1 low do yon th', Doc'tor” or “ 1 la\’e a s(‘at." These 
W(*i‘«‘ the symptoms of his mental c'ondition. It had not 
heen his eiistoin to sit iii that r<M»m all the tinn*, h(*('anse 
hefoi*(‘ that h(‘ had evidtuitly heen »‘mploy(‘d. Wlnni 1 
was called in he was sitting,' in tin* room: and 1 di’opp(‘d in 
at (nhei* limes during" tin* day on n nnmher of occasions. 

I could not stat(* positiv(*ly whether upon tlH‘S(‘ o(‘casions 
wIk'Ii I saw him in the window il wa'> e\(*-ine,' or aftmnioon, 
hut 1 know that tin* lirst time 1 noti«‘ed aiixthiim' ahont his 
imnital c<nidition was in the evtniiim' wlnni tliev sent for nn* 
and 1 m‘ was sittiiiu' in his chair. Ih* was then employed, as 
1 h‘arned from the histoi’v of his case, that is 1 was told that 
he wcml to t he stoi’e. 

48 'rhe\ said lu* had had a fall. It did not seem to 

hni't him physically except that he was somewhat 
dazed and he did not seem allout't li(‘r cleai'- hazy in othei' 
words. X<»w at this time il was not an ahsolnte loss (d‘ 
nunnory hnt it was an impaii'od memory. He did not know 
nu‘. 'riiat was alxnit o years aft<‘rwards. 'That would he 
ill I calculate that at o years after IIM 17 . And 1 saw 

him at inteiwals I'i^ht aioiiLi'. He was more or h*ss nndei’ 
my eai*(* continnonsly and 1 was there' at intervals dnrinj.*' 
the* yeai' and <‘verv year, hnt the nnmher of \ lsits I paid 1 
do not know. 

His mental symptoms wln'ii 1 first oh^erxe'd them wio'e 
not sliuht. I think that when a man at that time of life 
hetiins to show these* symptoms that it shows a rather 
se*rions e-ondition. Ih* max’ haxe* had interxals xvlieni he 


could not talk ri^ht and he* iniulit haxe* nnd«*rstooel simple 
transae'tions that did not iiixolx e* any e‘ompre*ii(*iisive me'iital 
ability. 11 is symptoms mi^ht have* <*.\iste‘d in l!lll hnt they 
xvere not apjiai'e'iit to me*. I nnel<nihte*elly saxv him in Ihll; 
1 am ahsolnte*ly positixe* ahont that he*canse 1 xxas np there 
pretty mije'h e*ontininnisly. fo the* he’st oi my re*e*e)lle*e*lion 
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T ohservcd tlicsc syniploins first in Hn-> init i 

tlip niMiiili ii, t()|o f I . ' ^ cniiiiot oiV(. 

til’ll till • I • <. If wj.-s iiliont .) V(‘;ii*s aftor tliaf 

iti.n tJic.sn (‘liaauvs (M-ciirn’iI. ‘ 

...uinvi, w,,s 

li::::;".. 

■Mr. (;?-<(ss |i;i,| ;| .-I 

'»■.<!r.,ss.isi:7 

'’•iiii III., ill ii„. ......111 I'n 

I ' *'••" nirjital SNiii) it < »ni'i in IMIA n- 

ill'oilt |.|•.•tly ,1111,-I, Jis I ,|,.s,Til„.,| r, I I • ■ 

fioiii iiiisiiii.ss hill ,1.1 •!’' 

I>iiriiiy t|„. iiisi J V' ‘"'j'"'"’" 

ail avi’j’aiic Mt* nliMiif i ‘ " 

Ml .niMiii I I,.,. jiidiit li. 

II , ‘‘ ’'•‘‘'•'•'‘•n niaii cMiiJil do for him 

->!' .-i'-ii ,‘!i''...'k' y""-'"'" '"■•"talily 1.1 .Irinv .•Ii..w<s 

n::, siiiV, in 

IIMI-dM I thinl- I. I I ii clicck in 

•ind l<im f I , y nirntalifv dnrin- PMT 

In- In,.I ..„rii..i,.,„ n,..,,iiiii,V."n,'r,,I."|Vi4'7"'I' 'I T' 

II..I- ill i,,,,. i,, ,,,,o ^ ' nit on tli.. 

nl'I.- If. unit i,ii III,, sii.n. i,, pin , . ! 'n> In- \v;is 

I'!"' Iln-''lnmnv . 

hini in I thinl-til > I ' " J‘<‘ii I saw 

..... 

ninniMiA ; hi< in-ihiiit\- t-. ' ‘ ‘ <»t‘ 

liMt kiiMwnin.it ;d{ 1 * ’ ‘ In* did 

i-is nit..„,ii.,n ,.i,v.:i,.ii„. v„, '>. 

-i—si; Hill, i... I, 
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torial condition which pi'odnci*- lh(‘ condition I spoke of. 
Of course that was iLiettinu- W(H‘S(‘ proi;ressivi*ly; and when 
von tind that a man ii(>(‘s l)ack nieiitallv v«‘i'v (d'tmi thost* 
mental conditions ai'i* not mniccul l>v anv hodv hnt alienists, 
and tin* only thini;- that we in the ui‘n(‘ral work look for are 
tlie j»rave symptoms, the hi^- change's and tin* liner symp¬ 
toms miuht have l)e(*n (h‘t(*ct(‘d hy an ali(*nist, Init 1 have* not 
posed as an expert. 


(^). “Now sni)pos(* that in llMd, Mr. (Jross was attending;- 
the store i’(*.i*nlarly, was waitinii- on cnstonn*rs, j^ivinn' tln*m 
prices, r(*ceivini;’ tin* moin*y, op(‘nin:n‘ tin* stoi'c* alon.n' ahont 
s(*V(‘n in tin* morninu', staying;- theiu* until it closi^l, closini;' it 
himself aloim- ahont six in tin* (*V(‘nini;-, wonld von sav that 
In* was nn*ntally iiieompeleiit to transact hnsiin‘ss/ A. 1 
think that Mr. (iross was nndonl»tedIy incompet(*nt to Ik* in 
tin* store at all in 


Oonns(*l for d(‘r(*ndant insistinu’ on a “V(‘s” <n’ “no" 
answer to the hypoth(*lical (jin*stion, tin* doctoi* stat(*<l that 
a hy})othetical (ptestion was dii'ticnit Tor any hnt an ali(*nist 
to answ(*r, and i‘(*peated his answer as krToiK*. 'rin*r(*nj>on 
counsel foi* (h*r(*ndanl end(*a\'or<*<l fora considerahh* p(*!’i(Kl 
of time to I’l'ann* a hyj)otln*tical (pn*slion that would m(*(*t 
the ohj(*cti<nis of (Muinsel for plaintiffs, whi('h ohj(*cti(nis 
were snstain(*d hy tin* court: hnt lK*foi-(* tin* <piestion was 
com])h*t(*d in an nnohjecti<niahle foian, tin* (hu'toi* show(*d 
alarmini*' si^iis of a collapse, and stated that In* snff(.*!’(*d 
from a cardiac tronhle hims(*lf; and dm* to this (list r(‘ssin,«;' 
physical condition, upon sn.iiy:estion of the court, conns(*l 
for defendant voluntarily sto))p(*d his cross-examination. 


Thereupon Dr. Claytor was call(*d to the stand, hnt d(*- 
fi*ndant’s counsel objected to Dr. (’lavtor’s testifvini*- aft(*r 
he had l)e(*n in tin* room list(*nim;' to the cross-examination 
of Dr. Mnlcaliv. Tin* Dr. was i*xcnsi*d. 


Thereupon Mrs. Mary Susanna Wagstaff being first 
3(1 duly swoiai ti*stili(*d for tin* i)laintifj‘s in substance 
thus: 

Have been em])loyed in tin* War Depai lm(*nt for TS years. 
Am second cousin to Alfr(*d (Jross. My moth(*r was Mr. 
(Jross’ tirst cousin. Mv moth{*r is now dead. 1 kn(*w .Mr. 


46 


I - I*. I.OIKLKJ; KT Al.. \s. ||. o. PM’OOE ET AL,. 


>'n,T 

I Ml |»;ilninnl(* nil I CM nil. Ill W’ . 1 

.... ..1.1.;:' .I,,;; 

.■v,.rv,hv V "" :iM,l I ;au- lii.n 

ill llic \V.M II ''I""'"'* "'I'liiii^l'-Ii ill '11117. and w.. liw.l 

•'l'•■ll■llll'■lll i.ii ( •(diiiiil.i;i K'oad ill I'm: II 

was S(.||oii>|\ ill ii, |;i(,7 ' ’"i- III' 

III' was ,1, I,,.,I s,.v,Tal w,.,-ks and lia.l .'I .,r 4 d,„.t,,rs .,11 ,1 

.'o l•’l.,|•ida. lliss.ni l)i 

- IiM.k liini. I slaved in III,, la,IIS,, wliil,. I,,, u-is .m-iv 

;:;;r -f 

II,. was lan'lik,’ wlial la I 'I'l,' 

""■'"Iill.v „|-|-l,vsi,.al|y. I Ilaniolii. ‘ way. 

<lid'ii,,Vle,'.'hiIn'in''u,v’"^ '7' I 

linn III .in> ,,i Ua.s,.. I,ni n was al'li.i- I'liis 1. 

l7M7i7l.7;'77‘’'."" * 

(■alv,.ri Sir..,'.Mil.,, |'7 ,""'',"'1 '''’'''I "" 

I- '■i".i,-:. I i't!n;d;.:.7:tVi::‘yi':7 

tll*sl Went In (’m|\,.ii Vt I ’ 

ll w.,s I, I 'l"■l•'■ l.-isl 

7 ..v.::,:;';:v:;r . 

O'K. II,. ns,lall^ ,.ana. I,„n„. al I,all' i.asl liv,. | s.,w 

'■ "* '"iv,. wla.n ll.. ..am,, in llni w-.v 'll 

iilways v,.ry ,.ar..ri,l a„,l v,.rv n,..,| .„„l n '' 

"Ill’ll ll,. w,nil.| .•,.ni.. lanii.. will, I ,7 ''.""i'"-)' "">"•.'■'1 

"11 Ilia I,.... .if I,;.; I I "" III'''■l"lli,‘s anil ilirl 

liad •• I . ,r r;' ■""-""■I'-l "li-ili.T ll" Ini.l 

i-ii 1... V..,.' t;:'" iin'i -'-..■.i 

'lie'll',.," 7,;rv ,'n,I.r'''',.'', 

"■<•-1.1 -siy. I alridil. ■' n ■ ri. I • 

hS-;:;':,.:.::.:'"' ' 77 -I:::.- 

liiil nft,.r a wliil,. la.'".,’' "J, '7,''.''''’""' 'i"l'■■'• 

know Ilia ailliar .sniiialiiiias. ' 
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Ill normal days lu* called me Mamie* and tli(*n around this 
period he would sp(‘ak ol nu* as the* otlu*r !L*irl or tin* oilier 
one, and did not si‘em to know nu*. Ih* di<l not se‘em to 
know who 1 was. 'riiey would say, “'I'his is May, lather. 
\on know May don't yon.'" lli* would say, “ V(‘s, ves." 
My motln*!- die'd on tin* doth ol* April, 

This was hefori* 1 h*tt ( alv(*rt Stn*(*t and 1 h*rt (kdvert 
Stn*(*t in Deeemher and what I have* testiti(*d to was 

within that pi*riod. 

1 have* t(*stili(*d to in)thinii- that oeeiirred att(*r I h*t*t ('al- 
V(*rt Stre(*t. At (’hristinas Day 1!M2, I eaine in to si*(* my 
motln*i who wa> then stiiyiiiii" at Mr. (Jross' and 1 ol)S(*r\’ed 
that In* si*(‘med to he eenilnsed. lie did not know litth* 
Ali‘r(*d, the .liraiidehild. lie said in reiiai*d to tin* litth* 

I ainh'hiId, W ho is that eliilo i (Ion t ri*niem Ik* r where 
In* was wln*n In* said that. I hey had to t(-l| him who 1 was 

hilt that ()rt(‘n happ(‘in*d. 1 wi-nt in and said, “ I low do xon 

d(» ('onsin Alford, *' nnd In* said, “ \Vln» is that, w ho is this 
and the o-irls said, “This is May, yon kinov May.'" and he 
said, “ \h*s, y(*s." 

11(* did not talk vi'ry iniieli. I would into tin* ston* and 
In* would eonie up and he would not know who 1 was, and 

tln*y would si'iid someone to wait on nn*. 1 ns<‘d to L;(*t him 

to cash (*ln*eks foi- nn* oeeasionally for me, small amounts. 

I took a (*heek in then* and In* carried it in his poekc't for 
ov(*r a month. Aft(‘r that I took tin* cheeks to Mr. 

1 Iniini*. 1 Ills Was alter W(* hr<»ke np hons(*k(*(*pi iii^' 
it w’as all(*r llMl'. I did not see him fall in tin* ston*, 
hnt W(* were livin- on h’i.u-s DIaee tln'ii and I saw him afier 
he had lalleii. lie had eoiirt plaster on his head and In* w’as 
(jiiit(* sick for a whih*. 

The iiieideiit in the stoiK* ahoiit tin* eln‘eks was hefoiK* that. 

1 talked to Mr. Henry Dln--c ahont tin* condition of Mr. 
(jioss. ^\hont tin* tiiin* wln*n In* was sick at hoiin* with tin* 
court plaster and Mr. Dlnuii(* said that it was a pity that 
th(*y did not k(*(*p th(*ir fatln*r honn*. 'I'liat In* was*of no 
us(* in tin* stoiT*. 

I hat in* was a troiihle to tln*m. i h(*renpon tin* witin*ss 
hein- int(*rro,i*at(‘d hy tin* (’onrt t(*stili(*d in snhstanec* thus: 

I only r(*m(*mlH*r talkini;- to .Mr. ll(*nry Dliiu-i^i* ahont .Mr. 
Gross upon one occasion and that was in tin* year of 1P14, 
in tin* Slimmer. W c* li\ (*d on Kii^^s DIacc* rii;ht n(*ar tin; 
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(‘n.ss V. '!1iry sell! !'(.r iiir ;iii.I I <»v<T I lirn* nii,l rnmul 

-Ml. (ii(»s> in that vniidilinn and I rfiiirinluM* tliat it was at 
that tiiin* wlirii in. was Imnic sick that tliat remark was mad • 
to im*. I hat is the rcasnn limi it impressed me. I mean 
the remark o( Mr. IMiiLiL^e. 'Tliat r^miark nt* Mr. IMimiie's 
orenrred at the >tore. 

-Mr. (Iro.vs was not in the >i.ne. He was home sick. 

llu*renp(m on cr.*s>-e.\amination the witness testitied in 
snhstaiici* t hns: 

\\ e lived on IH-lis Idace one Slimmer, and tin* wav I have 
tixin- the year was that it was dnriii- the year litU that 
wc l»roke lip honsi.keepiim. practically in lIMd, l)ccaiise it 
was Decemher, llMlh and it was al»oiit a year we lived at 
djllereiit places, that we In.arded. It was on the riuht side 
of tin* street (Mmiin- towards I7th Street hetweeii Itith and 
I7th. I cannot -ive ycni the nnml.er of the house. I do not 
rememher it, Init I can tiini out the nnmher. I know the 

house. It was on the corner of the allev and the house is 
still there. 

I don't rememoer who w<. rented Titmi; we moved .pdi,. 
4i Hood deal at that time. | cannot nixe yon anv informa¬ 
tion Iroin which von <‘an ascertain the exact dates we were 
thei*e. 

Tile (•(.III..r II,.111-,.si ITili Sir,.,.t. | ,.;|ii -iv,. y,,ii ||i,. miiii- 

liyr of III,. Ii,,iis,. ,,i,. I i,, \V;isliiMo|,,ii ii, l!i(i7. 

I'Ir. rniiiily ..iiiiiprisiiio |„y .|||,| „ivs,.|r. ;iii,| I WHS 

sinuh* then. 

•io We lived at the Wo<Mllcy -\partment for one year, 

until I was marri(‘d in IJMIS. I was vmy friendly to 
the (iross nirls and saw them (‘Vinw day and saw .Mr. (iross 
e\ei\ da\. I was not (‘m))|oy(*d then. I would see him at 
the home or sto|» «h»wn at the store. Found him walking 
around tin* store luit do m»t reimmiher what he was doinn 
e.xaetly. I ha\a* seen him oci*asionally wait inn mi custom¬ 
ers. Mr. (iross and .Mr. FIiihhi* nave me discounts on 
thiii.Hs I purchas(*d at the store. 'I'iiey kni‘W I was a rela¬ 
tive ot the (Iross t.amilw 

1 noticed tin* ramhliiiH when he came hack from Florida. 
He had cliaiiHftl. He went to Florida in I saw Mr. 

(iios.s tin* da\ In* caiin* hai*k from Florida and saw him 
most every day aft(*r he ri*turned. His memory was had 
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tlii'ii, Mild 1 h‘ rniii^iK'd m liis 'udk liiit not ms 1u‘ Mtt(‘i\\Mids 
hiH'Mino. IIis mind urndindly liot worst*. .M tliMl tiiin* 
ho wonhl slMi-l to t(‘ll yon soinotliiiu- nnd ho would lx* nt m 
loss for words, lit* would ro|.o:!i wlint ho snid. llo wt'iit 
haok to work nnd altor that 1 saw hun in iho storo, ainl ho 
wait(*d on nn* in tin* stort* altor that. 1 think that lu* wonhl 
know nio soinolinios ar. l soiro li’o.os ia* wonhl lu* at a loss, 
lit* wonhl kin>w that I wa. a r ol tho lanid\ hnt lO 

ooni*nsi*d 1110 with tin* uirls, I think. I think this was diirin*; 
1!)()7 and 19()S. 

I livod with tin* (iross family in 191S afti'r my Mothi'r 
(rn‘d and romaiin‘d thoro lor ahout 2 y(*ars, inayh(* .» \t*ais 
until shortlv h(*foro .Mr. doaih. llis nu'inoiN was 

worst* at that tiiiu*. 

(^). Was his mt'inory had and thnl ho raiiihh* in his oonvor- 
sation in ll'ld.’ A. Well, iinlnmlly. il' ln' 'Ini in liHlS lin 
'.()t '••nulnallv worse; I <!on'l naneinlMT I lie exai't date or 

timo. 

Ill Uni it was th'oitlotlly worso. 1 havt* hoaitl tit tjiiitc* a 
l‘t*w i)ot)|»h* td' To or ttvor wh.o had poor nn‘inorit‘S hnt I havt* 

nt)t kimwii St) many. n- . 

1 tloii't rt*momhor whothor ho was oapahh* t)l haiitllini; 

anv hnsinoss traiisaotitnis in liMl, hooanso 1 tlon t kimw 
anvthiiii*' aht)nt hnsint*ss. 

i was nt)t livin- with tin* dross family wht*n ht* wtinlo 
eonie home in the evniii- willi dirt on liis elotIn'S. I 'lon'l 
reniendier wlietlier it liaiil'ened after 1 eanie there to live 
after lUlS or not. ’l’h'•y watehe.l him vry closely helore 
r.llS. llis .lan-hter used to -o and hrin- him home Irom 
tilt' store and thev would sinnl thi‘ colored man home \vith 
him’very freMiimitly. I know that slarte.l years before he 
left the store hnt when it slarleil I do not reinemher. t 
was on Christmas l!tl2 that he di.l not know his -randehihl. 

1 don't know where the incident oeeiirreil.^^ 

:,4 I rememher In- said “Who is this l>".'’ 

is that Child.’’' and they .sai'l. “Why this is Allred, 

h^atln*!'.'' 

1 rememher the child was on thi‘ hed hnt that did not im- 
oress me. 'I'he only thiiia' that imiiressed me was that he 
did not know his erandehiid. who was iheii or 4 year.s old. 
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1 .l.m-l ivim.inlKT. II. ,n,s Mr. (;,„ss was a lilt I,, in-ital.l.- 
M lluM'liiM Immiiu on tin* ImmI mid llmt wns not lik,* liim 

lM-lirvrili.-,I I w.Ms t Innv Tl, ri>i 1!!];;, I doin 
IrincinlxT. I am Iryiim to rnnomlMT wlirrc I was I 
visited in riiiladelplda i.n- a wldi,*, and in liahimoiv! hnl 
I was in-oliaMy ij,e,v m Clirj.Mnia^ IDl t. | ,|nn-l remnnlMT 
Unit. 1 was not ilimv at <’liri>tinas W,. w-,mt t(» 

Kansas City in duly lOi:) and wo ean.e hark from Kansas 

( It\ the lollowinu Siininirr and I tlirii iv^nnird mv ar- 
• pniintaiirr wiili ih,- (;r(»s>’>. 

From tin* time I ranir to \Va>liinui.on in lIMi: \ ,,.,.,1 to 
.n-n into the store one,, nr twire a nioi.tli and have Mr. tiros.- 
rash (-heek.- for mr and that cmtiniird nj» until the time he 
carried that eheek aronnd witii !iim in his ix.rkrt. I don't 
reinemher the (‘Xart date it was l.efnj-, I wriit to Kmi.-as 

.. I had hntter not take him anv 

nion*. I Ids was hcrnm I went to Kansri- (’it\-. 

It was somewhmv in tin* year Ihl i. j i,„.k eh.*ek.- in and 
,iiot .Mr. Fln--(‘ to ,-a-h th!*m alter that eiieek. It mi<dit 
have been in the year l!»|.') h, T.nv I wvn! to Ka!isa.< (*it v Tuit 
Mhink It was.|||it.*a while, hceail-e I took eliee.'.s into .Mr. 
Fhm-v to rash .|nile a while h< iMre I wvnt to Kan>as t’ity. 

1 would simi the eheek oi* elidor.-e the fin*rk hv pllttili"- 
my nameaeimss tin* hark of it and .Mr. (iioss would -iv,* un* 
the money out of hi.- ixu-ket and In* woidd u.-iiallv niv(* me 
what the eln*eks railed for. 'rin*;.' wer.* ii-uallv for live dol- 
liirs and |M*i-hai.s for ten dolla.r-. I wa- not’ emplowd at 
that tiiiK*. 


lo*dln*et (*.\aminat ion : 

'I'ln* eidored man that hrou-ht .Mr. (iro.-s iioun* from tin* 
store was named (’lai-eiiei*. hut 1 do not know his olln*r 
u«nu(‘. II(* wa.*^ eiuployi'd in the .-tor<*. I in*\'er saw tin* 
colored Ulan hrin- him Inmn*. I !:ave sem .Mrs. r>ot(*h*r 
hrinii- him home. I ha\(* hemi at tin* house wln*n sin* would 
h‘a\'e to y(*t him. 

*^K-s. F>ot(*ler \va< -oiim to the store to u(*1 ln*i- 
»).) hather helore ht eaun* hat*k t’l'oiu Kansas (’ity. 

I do in>t know hut it inij>!'(*.*>.-(*< 1 un* that .''In* was 
i^oiuii’ before that time. 
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ThvrcMipoii Mrs. Mary Cecelia Gross hoiii.i* ilrsl duly 
sworn {Or the plaiiitills in snl>st:in(‘i‘ thus: 

1 am tlu* witO <►{' .)ak«‘ (Ivnss and tin* mollnn- ol* linln 
.\ll'r(*(l (I ross, tlu* u'l'a nd('l 1 i Id. iU* V'U.s oorii in .lnl\ 

1 saw a ii,(>od d(‘al ot Mr. (Iross wlu'ii wi* wci'u lirsl tnarru'vl. 
Saw Inin on an a\i‘ra' 4 (' ol* v*.c*i \ olhor tla\'. Alunit two 
vcars alter we W(‘i'e niarrud 1 e.i*. ;;n to notiee a eiiaiu^e r.i 
Ids a))|)earanee. 1 notii'ed that lie was not iu*at in nis :ip 
peai'anee, and In* draiiued oae !o it and was sliu,lilly stoo|)i‘d 
on ont‘ slionlder, and that uradnally lu'eanu* V(‘ry pro¬ 
nonneed. 

We had the (’hristinas tree at tlu* dross' lions;* every 
yc‘ar until alt(*r IIM-. I hat was liu* last year we had it, and 
on (diristmas Day, Mr. dro.'S* eldest son. Dr. dross, 

eanu* into the room and lu* (*alled him “Jo;*." And then 
wlieii tlu* little hoy eanu* (h»w n, he said, “ W hos(* litth* hoy 
is that or “Whose litth* child is that /" 

And then wh(*n dinner was annonne(*d lu* did not want to 
eoiiu* down to diniu*r. it was too (*arly. lie want(*d to 
wait t'or “Dap,'* his Father, and his Fallu*r had h(*en d(‘ad 
many years. .Mr. (Iross called his hat her, 1 apa. lie 
just joined in tlu* eonv(*rsation ; w«* were diseitssin.u- ordi¬ 
nary things, ahont (diristmas principally. Ho was V(*ry 
fond ot‘ (diristmas and fond of his lumie, and nnuh* mnch of 
(diristmas. d'lu*n tlu*y let him sit in tlu* chair a whih* and 
they said sonu*thin,n‘ ahont diniu/r and lu* said, “()h, yc‘s, 

V(‘s," and si*(*med to have foru(»tt(*n all ahont his former 

• 

statenu*nt. 

I sat at the table tu*.\l to him, and 1 ohs(*rved that he 
tinallv had to have a napkin.< iiiuh*r his plate. Ih* s(*em(*d 
to crowd his food from his plat<*. In the Snmnu*r of DM)!) 

wh(*n his family was away lu* used to conu* to set* ns 
.”)() (*V(*rv mu'ht. \\ <* onlv li\’(*<l around tlu* coi tu*t tioni 

his house. 

Aside from this ])(*riod lu* nsi*d to come to st*(* ns ahont 
oiKu* a wt*ek. In D)i:i, whih* my (Irandmotlu*!- was at 
(u*ori;c*town lIos]>ital. Slu* di(*d in .Ma\, 1!)1.». 1 he\ 

phoiu*d to im* and 1 W(*nt to the house* and lu* was not there. 
Ahont 7 o'clock lu* eanu* in and lu* had dirt on his clothes. 
1 do not r(*(‘all )nst wlu‘r(* lu* said lu* had h(*(*n, hnt I tiiiiik 
he said he had had his dimu*r. lie iu‘V(*r said a -n*at deal, 
and when tlu*v called his attention to thedirt he jnst hinshed 
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a l.;il._v cjii iiiiu,. will, ,„v |„,v ■’ I lia,l |„ 
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aii,l was hr,.,,- 1,1 h.,ni,.' i,,' ||, . V', 'I"'■•^"■r,. 
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w„nl,i l,„th .,,.,,,,,,,1 • "a'arally aii,| 

w.Tt. iw„ '■'■""•'"'"■r lhal ll,,.,-,. 
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(hi Iwo of ovcasioiis I saw Mr. lMiiiii*v llioro. ()ik*c* 

lit‘ liad r(‘tirc(l from laisiiirss, hut oiivi* was <juito (‘arlv. I 

do ii(»t !•( iiioinlx'r lli(* exact date, hut as mxir as 1 eaii rc‘eall 

it, it was will'll he was lost iu IJii'liuioiid, Mr. Idimiie and his 

wife called one eveiiiiiu- and stayed (|uite lati' and he said 

that he wished that they would k('e|) Mr. (Jross at home; 

that he was uiiahle to (‘ome to hiisiuess I'X'i'i v da\' and that 

• • 

it ri'ally worried him seeiiii;- him eouiiim' thei'e. It mav 

« 

ha\'e heeii the time Ik* was hroiiuiit uoiiii* iu the amhulaiiee. 
riiat was ill 1!M4. It may have hei'ii prior to that. 4h) 
the best of my recollection, it was ll)14, hut it was at one 
time when Mr. (Iross was not present, it was while In* was 
lost, or at that parti'-ular lim*' when In* was injured. Mr. 
(iross did not know his children from the diristmas jK'riod 
of IIM'J and of course a man who would not know his cliil- 
dreii and would call \\i> danuhtcr hy the name of his dead 
wile, I would think would not hi* cajiahle (4 executing' a 
\ ali«I (lei'd or contract. 


(’ross-examinat ion : 

My hiishand was the second hoy, Alfred was the oldest, 
and Louis tin* youii^est. 

1 would not know whether he was mentally sound or iiol 

in !!>(>!> and I could not sa\’ one wav or another wav. Mv 

• • • • 

I'ecollei'tion was that (’hristmas when he called his son hv 
a dil'fi'reiit nauu'. 

I do not r(*call aiiythinu that happened prior to (4irist 
mas that made un* think that my k\-ither-in-Law was 

of uiisouikI mind. Lp to Mr. (Loss played cards with 

his sons jiractically (‘\’ery ni'^iit. In* tried to ti'ach me to play 
hut I didn't know much about it. It was after 1!)14, 1 
think, that he stopped jilayiim' cai*ds. 

We took dinner there 'Tuesdays, 'Thurstlays, and Sun¬ 
days from tin* time that I was marrii'd up until 11)14. 
oS l)etwe(‘U 1!)1'J and 11)14. 'The (Iross hoiist'hold coii- 
sistc'd of tlu' three* e.irls, noin* ol* whom W(*re em- 
ployi'd. M rs. (I ross' sist(*r, Alfred (Jross, and M r. (Jross. 

Dr. (Jross had a V(*ry sliiihl ]»ractice. Louis (Jross W(*ut 
to X(‘w York in (‘itlu'r IDll, or ll)l‘i, or 11)14, oi‘ 11)15. It 
was oil tlu* (’hristmas of IDLJ that lu* want(*d to wait for his 
Father. 'Tlu'y annouiice'd diiiiu'r and he said “Oh, no, wo 
will wail for Dap." “Mr. (Jross was then iu his bedroom, 
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post'd to lost prior to liis fall in tin* store*." The 

tinu* In* t'cll in tin* stor<* was in 1P14. I was livini*- at tlio 
Mclrost* and walked down. 1 left tin* .M<*lros(‘ in 1 )(V(*inl)or, 
IJMo. I know it was adoiil a year aftei- inv (Jrandinotln*!* 
diod and sin* dit'd in ItHd. 

"He Tailt'd to eall nn* l>y name a^ont 11)14, after In* had 
tliiit tall in tin* stori*. lit* would just not nsi* any name, 
lie still eari‘i(*d on oeeasional eon\a*rsalions with me after 
that tall in tin* store—if tin* hoy was sick. In* would say not 
to worry hnt his eliildn*!) has had sneh and siieli. 'Phat was 
aft(*r tin* fall in tin* store." 

lie did not know my l)(>y at differ(*nt intervals aft(*r 11)12. 
"for instance, <lilt(*renl tinn's wln*n we sjK'iit ail day Sun¬ 
day tln*r»*, Mr. tiross would say, ‘takt* the ehihl out.' 1 
know he did not know him. heeaiist* In* always ealh*d him 
Alfri'tl when In* did know him." .Mr. (ii*oss r(*tir(*d fi-orn 
hiisiness ahont a y<*ars h(*l(H‘e In* died and In* di(*d in 11)22. 
It was ahont ]I)1< when In* retired. I poii one oi' two oeea- 
sioiis 1 was in the store, hnt '/ery s(*ldom, and as far as 1 
know he W(*nl to tin* stor(* (*\(*ry day until In* r(*tii*(*d. 
al) ()n tin* tirst oeeasion that .Mr. IMiiulii* eann* to the 

hons(* In* did not s(*(* .Mr. (iross. it w;is tin* tiiiu* he 
tell in tin* store or when he was i(»st in liiehmond. lit* was 
lost in h*iehmond a hniLi time h(*fore In* f(*ll in tin* store. 
.\t h*ast two y(*ars. 1 cannot n'call tin* date In* was lost in 
Kiehmond and 1 don t reniemhcr which occasion it was that 
•M r. 1 *lnnii(* ca 1 h*d. 

.Mr. dross* wif(* was dead. Ih'r name was hanma. Aside 
t rom tin* Lak»‘s and .Murphys 1 do not recall any otln*r p(*r- 
sons who t<M)k nn*als at the honsi*. 

4*ln*r(*npon Cordelia R. Gross helnu- tii^'t <lnly sworn tes- 
tiPn'd for tin* plaintiffs in snhstanci* thus: 

I am tin* dan^iiti'r of Ah*re<l dross, dec(‘as<‘d. At the 
tinn* of his death there W(*r(‘ six childr(*n living-, tin* witness, 
IMaiiche, Alfred, Jacoh, Kloreiice and Louis. Alfr(*d has 
since* di(*d. I am (*mploycd at tin* Xational deo,graphical 
Soci(*ty wh(‘r(* I have he(*n (‘inployed since 1 )(*c(*mh(‘r, IDIT. 

I h(*nan preparing' for work in 11)14, at .Miss d(*nnette 
Lak(*'s in tin* Sontln*rn IJnildimf. Mv hrother, Louis w^as 
in X(‘W’ V(^rk at that tinn* and s(*nt nn* tin* moin‘y each niontli 
to })ay for my typ(*wrilim;’ lessons. At that time I had no 
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om* loot—sort of jslniri- nlon^-, and liis ri.ulit shoulder 
droo|)(‘d. 

I)i<I not s(‘e niiicli eliaiiuc* ollnu’wist* until oni‘ nii*ht he fell 
in his I'ooin. I was in tin* I'ooui with iny sisttu*, Mrs. Bote- 
ler and In* i*()t np and walk(‘d ai-onnd as In* usually did. He 
would u(*t tii’ed ol sitting' and in* would walk around in the 
room, and as In* walk(*d towards tin* uianth* and was ahoiil 
t(» put his hand on tin* uianth*. In* f(*ll without any warning’ 
whati*V(.*r and I ran out in tin* hall and (*alh*d tin* young man 
that Wc’is hoarding with ns to conn* down and ln*lp put him 
on the sofa. 

It rais(*d a knot ovi'r his I’iuhl (*\a*. Wo put eold 
olotlis,t() his h(*ad and callod tin* Doctor—l)i’. Mul- 
cahy. It was ahont lo minnl(*s hoPu’o la* caun* to. .lust 
lik(* a taint. Ih* s(*(*uu*d to Ik* da/A*d. lie* did not sav any¬ 
thing. I hat was in l!dl2, in tin* I’^all. 1 know (*xactly In*- 
caiist* it was in tin* Fall and my Id’otln*!* wt*nt to Nh'W York 
that Snmnn*!*, and tin* yoniiLi’ man oconpiod his room. lU* 
was tin* tirst l)oai’<h‘r wc* (*voi’ liad. Ih* did not go to the 
stori* t(U’ S(*\(*ral morning-, lK*canst* that knot was still over 
his (.*ye and In* was (*xhanst(*d. In* had a had |)lac(* on his eye* 
toi* som(*tim(*s att(*i’waI'ds. S(‘oinod, to ha \\(*ak(*in*d and 
in*i’voiis. 

I In* wtH’st tail ho had was in tin* Snmnn*!’ ot* 1!M4. 1 lix 

th(*dat(* lH*cansi* it was that y(*a!’ 1 t(K)k t\powi’iting i(*ssous 
and I put it down in this hook'. It was (*illn*i’ in ,lulv oi’ An- 
gust, 1!»14. 1 think it was m .Inly. ho(‘aiiS(* 1 was in k^r(*dei*- 

ickshni’g at tin* timo and I nsnally \ isitod h^i’(*(h*i’ickshurg 
in .Julv. 

I took typ(*writing h*sson- in F(*hi’nai’y, .Mai’oh, .Vpi’il, and 
May, 1IM4. .Mi’s. Di’. Scott in\ it(*d m-* down and 1 said 1 did 
not want to lose my sp(*(*d and sin* said that hoi’ hushand 
had honght a now ty])owi’it<*r and that I could pi’actice on 
that and I pi’actic(*d ahont an lioni’ a day on that typ(*wi4ter 
aftc*r 1 got th(*i’i*. 

When I r(*acln*d honn* I saw my Father. Ih* was sitting 
in his room in a chaii’ hy tin* window. Ills ln*ad was hound 
ai’onnd t(n>. ih* did not know nn*. ! said, “ 1 low do von do. 

• 7 

Ik’ipa.** Ih* sort of smil(*d and I said, “!)oii*t yon know 
mo. It is (ku’d(*lia " and In* said, “\h*s." d iioi’i* was no 
othoi’ con\’(*i’sation with him. In* n(*V(*i’ talk(*d voi’v mu(*h. 

Ih* did not ask nn* wln*tln*r 1 had had a nice* tiuu*. Noth- 
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iii.U «*Is(* said. In prrxions vrar In* \\(Mild want to know 
wlictlioi* I had had a uood tiiin* and who 1 ha<l s(‘(‘n. Ih* 
\Noidd ask' al>ont dillomit li'i(*nds w<* had \ isit»*d an<l tliinus 
lik«* tliat, l>nl on this occasiiMi hr nnnlr no rrfrrriKM* t<» anv- 
thinu' whatrvri*. I >aw him th(»m day to day, and In* u'ot 
wrakri* rinlit alonu’. 'riir last two vrars that In* was at the 
stoi’r my sistrr nsrd to i,o down and romr hoinr with him, 
or (’lai'«‘nr<‘ oi- soinronr from tin* store would watrh 
him and tolh>w him home. lie was lost an\’ nnm- 
l«*r of times. I know it was i)etween tlM'J and Itdo, 
h(‘(*anse my hrother was in X(*w \ oi'k and 1 would write and 
tell him ahoiil it. lie wa< lost in Iiiehnnmd twie<* and in 
I>allimoi-e oner, luit 1 could not tell the exact dates. 

(>11 one occasion he was away all ni^lit. Did not uet hack 
until the next day ahout 1 1 o clock. \\ e did imt know an\’- 
tliini:' ahout it ainl when In* did not (muik* Inmn* wi* called 
Mr. IMuLiue and asked him and In* said “yes,’* In* Innl h*ft 
the store that afternoon, and In* and his wife eaun* up that 
niu'ht. I r(*menihei' perfectly, and In* said that he wisln*<l 
there was some way that we could keep him home, lM‘caus(* 
it made him iieiwous and In* was worried ahout him. I do 
not know that that was tin* rn’>t tiun* In* was lost, hut it was 
the lirst time that In* had stayed away all iil^lit and I think 
that it was hetore tin* tall in tin* stori*. When h»* r»‘turm*<l 
tin* in*xt day w<* as!\e<l him wher(* In* hail lu*en and In* sai<l he 
was tryiiiu' to liinl out, and then In* afteiwvards said In* had 
lM*en to s(*e till* hoys. Ih* u>ed to Work ill liiclmiond when 
In* was a younu man and we found in his pocket a m(*nu 
ca i*d t I'om one ot tin* hotels in liichiuond. lie said In* had 
he(*n to liichmond to liinl tin* hoy<, lh* was confused and 
excited and did not say much and we just let it uo at that. 

1 am ijuite siii'e it wa'^ hetore hecausc after 1I>14 either 

my sistei* or <onn*one would watch him conn* home in the 
eveiiiny. lie caiin* home ahout o o'clock in tin* e\eninn* nnd 
I have seen (’lai'eiice come home with him. lla\'e seen him 
ipiite otteii. Alter the iail in the ."tore he was home a 
coiijile of W(*ek‘' and aftei* that In* went hack to tin* ston*, hut 
someone watched him iiearlx all of tin* time. 

Ill* li'ot lost a numhei’of tim(*s. I was present at (’hrist- 
mas l!>r_! when my hrotln*r came from Xew York and canu* 
into my l*\-it her’s room, and said. “ 1 low do. Dat>u,” and mv 
Datliei* did not make any remark whatever, and 1 said. 
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“FatlK*r this is Louis," aiul ho said, “()h, yc‘s." 'I'liat was 

not Iiis usual wav of urcu*! iui*’ his ('hihlnui. 11 is usual wav 

• ' * • 

was to o()ni(‘ up, sliak(‘ hands with him, ]»at him on the 
(id l>aok and sav, “I am ^lad to sen* voii." II(‘ took a 
uri'at iut(‘r(*st in his only ^raiidohild, Alt‘r(‘d, l)ut on • 
this day lu‘ asked who tin* ohild was, and whou W(‘ told him 
hi* would sav, “()h, v(*s." 

'riii* ohild was uanu'd after my Fathi*r. Fiioii another — 
hi* i'anii* about 5 o*i*loek iii thi* i*\'i*irmi;‘ and In* hail two 
tii*ki*ts ill his poi*ki*t friun Ihallimori* and to I'altimore, om* 
on thi* 1 >. and (h and oiu* on llu* i*Iei*trii‘ lim*, and whi*ii he 
i*ami* ill Wi* aski*d him if lu* was lost and wh(*ri* Ik* hail hi*i*ii 
and hi* would sav, “1 havi* heeii t rviie* to lind viui." I (*au- 
not ,i;iv(* thi* dati* of this hut it was iM*tW(*(‘n lltLJ and 1915. 

1 know that hi* was hr'^t so many timrs l)(*eausi* 1 wouhl 
writi* and ti*ll mv hrothi*r. 

Afti*r lu* _nav(* up his husiiiess lu* dwi*lt on his Fatlu*!* and 
Mi)llu*r a :nreat ih*al. Ih* would want to 140 to set* his 
Fatlu*!’. We would ha\’e an awl'nl tinu* with him. We 
would ha\«* to stand at tin* 1 ‘i'ont d<'<i!‘ and wonhl just talk 
ti) him and t I'y to divi*rt his mind and sometimes lu* wouhl 
he al- riii'lit and tlu*u aeain Wi* would tak«* him for a walk 
aiul hrin.i*- him honu*. 

My Fathi*r's Father di(‘d hefoi’e my Fatliei- was mai‘rii*il, 

aiiil I havi* hi*aril m\’ Fat!u*i‘ sav that lu* (-ould not ri*!m*m- 

« • 

hi*r his Mi)thi*r, that slu* died wlu*n he was piiiti* y<mii,i»’. 
'riu*si* eoiiditions that 1 ha\'‘ spnken of, afti*r tin* fall in 
lltl’J, lu* u'ot worse* riiiiit aloii^-. Ih* nevi*i- talkoil mueli. 
What 1 notioi'd mon* than anvthiiu;- (*ls(* was tliat lu* ihul not 
si*(*m to taki* so mueh inti*rest in his elothes aiul at tlu* tahh* 
he would drop things 011 his i‘lotlu*s. .\ftei’ hi* was home in 
1917, lu* ni*\'i*r kiu*w mueh at all. Ih* iiexcr kiu‘W my sisti*r 
and mvsi'lf Wi*r(* in olliee. Ih* woidd alwavs sneak ol us as 

• • I 

^■oinu’ to si'hool. I kiii'W tlu*ri* was sonu* kind of an ar- 
rani 4 i*m(*nt aheuit tlu* propeiiy. M\’ Fathei- said that Mi*. 
Flimiii* hail tixed him foi- life and that Wi* w«*i'(* ah ri^ht and 
had a ph*nty. My Fathi*!’ had implicit eonlidi*nei* in Mr. 

Flnuui*, and \\<‘ had tlu* s.mie eoniidenev* that mv Father 

‘ ‘ • 

had, aiiil W(* mad(* lU) fuiihei* iiupiii’i(*s. Ih* n(*V(*r spoke* to 
us ahout his husiiu*ss whati*ver. 1 kiu*\\ nothing- of the un- 
s(*eur(*d note* until aft(*i‘ my Fathei‘'s (h'atli wlu*n Mi*. (Jar- 
diiu*r told us. 


GO 
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I <li.l not know .•iiiviliin- :ilM,nI l!,o noi,. or niivlliin;.- until 
iiltor inyi nllior h;n|.|n..l. I lirsi know|hon. Iin<l l.o.'ii a sale 

l':"l -iv-M a ..1 for that |,ro|.orlv to’ 

llio In-uc s al Ihal linio. I sn|i|po>o it was ;ii _ tiino ilnti 
inv l;itl)rr (,r it. 

!'> ns alioiit his hiisin,.^. In ,nv 

. ."as not of sonn.l n,i,n| iron. 

Iiiistinas l!i|_'. ,i|, to iho tin.I' his ilontli. and I do no| ho- 

liov.' Ihal ho was oa|,ahlo of ox,.outin- a valid ihwd or oon- 

traol al any tini,' lM.tw,...n Ihos.. dahxs. hnl I ... know 

«'H1\t liiiio’ ;0»oiit ;i coiit I'Jlct. 

( ion. 

I am .•ni|,h.y.-.i at tho Xational (ic.-rai-hio Sooiotv .loin- 

ilin- and s,.rl ol' rosoaivh work. I havo I .. .•mplovod 

tli'T.'s,n,.o .Innnary. Idl'd, nnd prior I,, .lannarv Id-ll | was 
•;''M'l-'.vo,l al Ih,. -Tanm.r-s Conns,.I.- I ..tart,.,l to work 
lli-in on |)..,-..nih,.r 1st. IPI7. .loin- lilin- w,,rk. Th,..s„ 
I'.ipors w,.|v nn.slly m iv-ar.l t,, I.MPn- 1 ransa.-Ii.nis. I t.,ok 
l.ypowriiiim- h.s..on- in l■’,.|,rnarv. .Matvh. .\pril an-l .Mav, 

I. 4 It,,in .Miss .l,■nn.•tl,• l.ak,' in Ih,' Sonihi'rn l!iiihlin-. I 
did^ni.Jiirllnn-sin.lyin- rroin IdU niilil I io,,k this position 

I snpp,,,s,. ih;it a .•onlra.-l is an a-ivmii.ml h,.tw,wn two 
["■oi'lo. ml I wonlil not niak,'a i-ontrai-l wilhoiit oonsnltiii"- 
•■I Inw.v,..-. iMvaii.s,. I ,|o not know anythin-ahotil a .-ontra.-li 
lliiiik iii.v I'alhi'r s nnmlal .•on.lili.m was al- ri-hl prior 
o iiisinias l.tl_. II,> was n,i| th,' sani,‘ how.'v.'i'. at't.'r ho 
knd Ihal s..v..r,- si.-kn.'ss in IdiC. hni | «-,,nh| n,,t sav that ho 

.. .. ""'il <'in-islnias 

I. I-. Im kn.'W iis. an.l ih,’ lirsi lim,' ihal h,' .li,| n,>! kn,,w ns 
w ii> when iny Im'oI In*)- rnnic in (’li I’isi inns, 11* TJ. 

.. nn.sonn,ln...s.i ,',f inin.l prior to 

< lin.slnias Idll'. I ,1,, not know ahoni ihal. II,. wonl.l for- 
u.'t thni-s. |•.,r-,.t p, mail th,. I..|t,.rs an.l win.l th.. olo.-ks 
■ did Ihdois hk,. Ihal. roihl al.m- al'p.r that siokn..ss in l<id7 
li- won ,1 l.,ri,.| P, mail ih-. h.li. rs ami h,. n,.v,.r ,li.| hofoi-o 
that. I ,.on|,l n,,i s.-.y that h.. was ..f nn.s.mn.l min.l prior to 
( hri.stma.s IdPJ. My F,,th..r n,.v..r -ot anvlhitm- for mv 
marr„.,l sist..,. .Mr.s. i!ot,.|,.r. Sh,. ha.l h,..- own moiiov. hiti 
Mm i'm,| in th,. lions,, with n.s. I .lon't know wh,... li,.'.- hns- 
lian.l ,li,.,l; sh,. .-an l..|| y,,ii. Il,.r hiishaml ,li,.,| s,,,,,,. oo 
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-- } < til s tii^o, hill li(‘ iiiy sister I>l;iii(‘lie and i up to 

tile time we went to work in 

e told him that W(‘ wen* uoinii- to work. 'Fold 
him that wi* wen* workin.ii-, hnl In* did in»t nnderstainl 
that we W()rki*d. 1 siipposi* /o* told him W(* W(*n* workim*-. 
l\e told him (*V(*rythinu- 1 snpiiose, (d* eonrs(* I did. \\r 
always thoii.-ht that we had .i^-oin* to selnad. My hroth(*r 
Alfred, had some praeliei*, hut my Fath(*r h(*lped to support 
him, he t(*d him. l>(*fon* In* W(*nt to Florida in 11)07 tln*y 
ealh*d in old Dr. Farr in eonsullation. My Falln*r had a 
severe spc*II of rln*umatism. My Fatln*r was S(*riously ill, 
and Dr. Mul(*ahy <lid not (*.\p(*et him to live and told my 
sister so; In* did not hav(* any sev(*re illn(*ss aft(*r that, lie 
jii^t Liraduallv l;(U W(*ak(*r and W(*ak(*r and W(*nt down, ainl 
he he,nan to down aft(*r that i!lin*ss in 11)07. Feltin-- 
weak(*r and W(*ak(*r (*V(*i-y day. If you could hav(* s(*(*n him 
as \\(‘ saw him you would liaxn* s(*eu how In* faih*d hut In* 
eoiitinued to W(»rk up until 1!)17. 

I am almost sun* that my Father was honn* from tin* 
store tin* \Vint(*r that I went to W(M-k, hut 1 am not positivi*. 
hut almost sure. 'Flie slon*, in 1007, was at 407 i'enn 
sylvaiiia Avenue. 'rin*y mo\'(*d up ou (J Str(*(*t som(*wln*r(* 
around lOOn It was hi'fon* my Fatln*r had the attack, that 
took him to h hu’ida. My h'atln*r would — to tin* store 
around 7 in tin* mnrnin- We had a S(*rvan1 up to tin* last 
t(*w y(*ars that stay(*d in tin* house, and tln*n afl(*i' that we 
could not i*(*t one to stay in tin* house; tln*y would not conn* 
early euou,iih to ,-vt his hn*akfast and W(* us(*d to -et up and 
i;et his hr(*aklast. My sist(*r oin* week and I tin* next. 
Wln*n ln*p>t his hivakfasl wi* ate with him. Wln*u tin* S(*rv- 
ant liot his hr(*akfast. In* at(* aloin*. Ih* h*ft about 7 in tin* 
morni 11 , 1 *-and In* op(*n(*d tin* store in the mornini*-. 

Ihit In* (lid not do that until In* h*ft. I know Mr. Fhmuc* 
^^as ali'aid lor him to op(*n tin* ston* h(*caus(* om* mornini;' 
In* h*ft the k(*ys in tin* do(U'. Mr. Flii.-uv told us about iT. 
Som(*hody found that In* had left tin* k(*ys in tin* door and* 
aft(*r that Mr. Flu,ii;i»(* would not h*t him op(*n tin* ston* in 
tin* morniniis. I could in»l say (*xactly wjn*n It was, hut I 
know that it was sometinn* h(*for(* In* left tin* st(»r(*. It was 
o\ (*i a \(*ai oi' so, I should say. Ih* was lost fi'om Ihlli to 
Ihlo any iiumlu*!' ot tim(*s, h(*caus(* my hi'oth(*r was none 
and 1 would always write* and t(*ll him. 
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66 I ipmpmhpr one occasion ;liat lie was lost ami did 

not conic home to dinmn*. That my cousin was liv¬ 
ing on Hiu-,*i:s l*lace and 1 wmit np and told hm* and she caiiu* 
down, and 1 phom‘tl my sister-in-law, and she camt* down 
and she rolh‘d Alfred who was tlum a little tot in a carriaui*. 

He j^Gt home* ahont o'clock on this occasion. I cannot 
rennmiher any oth(*r particular occasion wlum he was lost, 
because it was so often and I could not .u(*t down to the exact 
dat(*s to savi* my lifi*. Sonu‘times on these occasions it 
would hi* seven or eii*ht o'clock when he came home, and 
then a^ain mayhe nim* o'clock . I knew he was lost because* 
he nevi*r did anythin.^- liki* that before in his life. Once he 
was in a jiolice station and they ])honed to us and my sister 
and a friend went down after him. 1 do not know when it 

was. He continued tioini*; to business and on the wav home 

‘ • 

he would .i*et lost. Mr. Plnune would send (Marence home 
with him ipiite often and sometimes .John would follow him 
home. J think that it was between tin* periods of 11)12 and 
ItllT) that hi* did this because mv brother was in Xew York 
at the time and 1 remember writ ini*- him about it. 

I know that in 1!)14 th(*re was some arran,i*:ement about 
the business. 1 don't know whether he sold it or whether it 
was a trial or what it was. 1 onlv know that there was 
some arrangement made. 

Father said, Henrv had fixed ns. I did not write mv 
brother that Father had sold his ])roperty. 1 told him that 
there was some arrani*ement; somethini*- to that elTect. 1 
never mentioned the mattei* to Mr. Plu,i»-<*e. 1 never men¬ 

tioned anvthini*- to Mr. Plni*-i*e about mv Father's Vmsiness 
and Mr. Flui*-i*e had never mentioned it to me. I do not 
know whether mv sisters knew anvthini*- about it or not. 
My father told ns—1 su])]>ose my sisters were in the room 
at the time—that there was some arraii,i::ement. I have 

never talked with them about it that 1 can recall. .Mv 

• 

Father did not tell us that he had the ])roperty in IDOT. 
Our Father never told us anvthini*- about his business 
affairs. He never told mv Mother anvthini*- about his busi- 
ness. 1 do not know where mv Father i*-ot the income from 
to support the family nor what his income was. 1 su])posed 
he got it from Mr. Plugge—from the store. After my 
Father retired from the store, ^Ir. Flugge gave my sister 
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$20.00 a week. 1 do not know what my Father got 
67 before lie retired from tlie business. Never heard 

him sav. lie never told ns. 1 do not know whether 

* 

my Father had any other iiroperty or not or whether he had 
any stocks or bonds or not, he handled his business himself 
until he left the store. 

Mrs. Boteler handled his affairs after he left the store. 
It cost mv Father eonsiderahlv more tha/ $20.00 a week to 
mil his household. I knew that mv Father had a note of 
Mr. Pliigge’s in bank that he was drawing interest from 
everv six months. Mv — said that. 1 knew about the 
note blit 1 did not know aiivthing about the note. I did not 
know the amount of the note. U]) until the time of my 
father’s death the interest on that iioti* was lieing used for 
the snjijiort of his family. 1 could not tell you the amount 

of that note to save mv life*. From lit!7 on mv sister aiul 

• • 

I su])])ort(‘d ourselves and bought things around the house 
in addition. Mv Father was in Kichmond the night that 
Mr. Plugge and his wife came to the house. He* had work(‘d 
in Kichmond at one time as a voung man. When he re- 
turned his ])(‘rsonal a])i)i‘aranee was al- right but he was ter¬ 
ribly confused and excit(*d. Simply said that he had 1 k*(‘ii 
down to see the hovs. lb* had no friends in Kichmond 
then. 

About two weeks after the fall in the store when he was 
brought home in the Fnierg(‘ncy lIos])ital Aubulance, my 
father went hack to work, and had no other sfiells of sick¬ 
ness that kept him honu* from tin* stori*, until the time he 
stopped work. 

When my Father had these falls or these spells of sick¬ 
ness, he would not go back to work for si‘V(‘ral days, but lots 
of times he did not fall. IIis head would drop when he was 
at the table or sitting in his chair, and verv often we would 
catch him before he would fall. On (’hristmas 1912 mv 
Father did not sav, “What is that child doing on mv bed?” 
He did not seem to know the child. At times after that he 
jirohably knew the child. The child had one leg paralyzed, 
and when he was about o years old my Father would say, 
“What makes him walk like that?” If he had had his 
right mind he would certainlv have known. 

I remember the time when my P'’ather’s Will was offered 
for Probate. I consented to the Probate but did not know 
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wlio liad ])()ssi*ssi(ni of tlic* Will. I was williiii** to liavo the 
Will Probated. Thcoe was a family agreement as to that. 
We arraiiu(‘d amoiii;' oni*s<‘l\H*s how W(‘ shoidd disposi* of 
the ])ro|)erty aial Mi‘. (lardiiier att(‘iid(‘d to the rest. 

.Mr. (lardiner presenti'd the citation to me and we 
()8 sinned it at his I'lMpiost. 1 heard the will read hy 
.Mr. I)ol(‘h*r. I knew about the note after mv 
Father’s death wlu*n .Mr. (lardiner told ns about it. I 
ref(*r to the IMnnn'c* note. I sinned a waiver of citation con¬ 
sent to the Probate* of the Will, when I knew that this note 
was one of the ass(‘ts of the (‘state. 

I r(*ceiv(*d beiielits nnd(‘r the Will and I claim to be owner 
of the house with my sist<‘rs, under the ])rovisions of the 
Will. 1 liave not r(‘ceived tin* $.‘),()()() named in the Will. I 
have not received a cent. 


Kedirect e.xamination: 

I did not know when the Will was ])robated that this note 
was an nnsecnr(‘d note and n'iven as ])art ])ayment in the 
sale of the ])ro])erty. 

Thereu])on Clarence Banks bein.i*- lirst dnly sworn tes- 
fied for the ])laintiffs in snbstance thus: 

I am em])loyed in tin* railway mail service and live at 7(5 

L Street, X. W. I was (*mploy(‘d at the Lutz Leather (ioods 
Shop and left there in linb I think. 1 went to work there in 
1907 or 190S. .Mr. Herman Pln.u\i»e (*mj)loyed me. 1 saw 
Mr. Gross around tin* store when 1 was workini;’ there. .Mr. 
Gross oj)en(*d the stoii* in tin* mornini*- and 1 went to work 
at 7 o’clock. 1 had occasion to take* Mr. Gross — on occa¬ 
sions in 1914, 1 believe. Mr. Pln«*‘i»e told me to take him 
home. 

^Ir. Gross had a s]Hdl that day. Kind of fainted away 
and we had to take him home to the doctor. I took him 
home and did not s(*e him any more until the next morninj?. 
Once 1 had an occasion to take Mr. Gross up to a church at 
8th and M Streets. He wanted mo to take him u]) there and 
then he said he didn’t think it was the ri,i»ht church. He 
had a little sli]), and I asked was the Father in and they 
said, yes, so then I carried him in there and left him. 

The next morninu: I asked him if he got his busi- 
69 ness fixed up and he said, “Yes.” 
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AiiotluM' tinu* lu‘ ni(‘ to tako liini around to 

tli(‘ Disti’ict National l>ank on (J Streot, l)pt\vi‘eii 14tli and 
loth. II(‘ said li(‘ want(‘d to lio around tlici'c*, that 1r* had 
sona* l)nsiii(‘ss to attond to. Il(‘ went ont and cam(‘ l)a(*k 
and askoil me to eoiiie back, lie asked me then ditl 1 know 
where the bank was at and I told liim, yes. lie told me 
then to .i»() around tin* ('oiaier jiiid wait Tor him. 1 W(‘nt and 
he m(*t me around tin* corner, lie wanted me to i;() ont sub; 
of the store until In* (*anu* ont and tln*n take him over to tlie 
Hank. 

The Hank was in tin* n(*xt block from tin* store. That 
w’as about ItHd. (tin* mornini*- 1 saw him down at the cor¬ 
ner of l‘Jth Street and 1 ask(‘d him what he was doinj*’ and 
he said In* w’as i^oinii' to tin* stor<*, ainl I said, “Von ain't 
i;‘oini»- the ri,<;ht way," and he tnrin*d around and lani;’hed 
and I said, “('ome this is tin* way to tin* store*," and so then 
he turned ai’onnd and w’(*nt on back. That was in ldl3 or 
1914, one of tln*m years. It was aft(*r In* went to the Hank. 
When I saw him In* w’asn't (*xa(*tly i*()in,i>’—he was just 
standini;- still practically. 

I do not r(*nn*mb(*i* w’ln*tln*r it was lM*fon* or aft(*r the fall 
in the store, it has lK*i*n so hnin'. Ib* wait(*d on customers in 
the store. Sometinn*s Mr. lMne,i;(* would assist him and 
sometimes Mr. ('ann*l would assist him. I don't know be¬ 
cause I nevei* paid much attention to what years it was in. 


Cross-examination : 

I was a ])orter at tin* store*. (4e*aneel up, ran erranels ainl 
elelivered ])ackai'es. Whe*n 1 W(*nt te) Lntz ainl (kimpany 
they were* iie*ttinL:,' re*aely te) nnix'e* up eiii (J Stre*e*t. Air. 
(ire)ss ahvays e)pe*ne*el the* steere* in the* meirniiiiL*' ainl there 
wonlel be neibenly there but me* ainl the* e)the*r ])e)rte*r anel the 
harness makei-s anel the* trunk makers. Weinlel ,i*e) rii>-ht up 
te) the workreieini. The cle*rks wanilel i;e*t in abeint 7 :3() or 8 
e)'cle)ck. He wonlel wait eiii cnsteimers if they came in be¬ 
fore the othe*r clerks. Mr. (Ireiss was ceimini*- eleiw’ii to the 
store each elay when I left Lntz anel (k)m])any. I remem¬ 
ber when the Uniteel States w/n*nt iiitei war with Ger- 
manv. 

70 1 left there* abeint the* time* of the* lirst elraft, after 

thev commenceel elraftim>‘. I know it was in 1915 
when 1 left there. I went te) we)rk lor the Host Office De- 
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partmeiit in 1915. I was a lahoror under Mr. Goodloe, dis¬ 
patching- mail, the war was ^-oin^- on then between l\ S. A. 
and Germany. I do not think tliat W(‘ had i*-one into the 
War at tliat time. 1 was in the lirst draft ai;e and reg-is- 
tered. 1 ain't got it with me hut I got it home. 1- was 
after I left Lutz and Gom])any that 1 registered. 

I was about 50. 1 think 1 was about .‘U years old. I 

registered the si‘eond tinn*. 1 think 1 got my appointment 
to the Post OHice Depai-tnuuit on May 6, 1915. Mr. Goodloe 

is down in (Jreensboro. 1 did not draw anv salary from 

• • 

Lutz and (kmipany after 1 hd't theri^, and 1 workiul foi* them 
during all of the time that 1 drew salai'v. 'I'lie store closed 
about 6 o'clock. 'I'Ik* gii-ls left about 5:5)0 and Mr. (Iross 
and Mr. Mann was thei-e and us(‘d to closi‘ tin* store* sonu*- 
times and that contiim(‘d up until the time* that 1 left. 

The day he faint(*d in tin* stoi'e* 1 was down stairs. When 
I came up In* was sitting th(*r(* and si‘»‘m(*d like* In* was sick, 
so Mr. Plugge told nu* to take* him honu*. Ih* knew ns but 
he didn't have much to sav. lb* s«*(*m(*d al- !‘ight that morn- 
ing before that fainting sp(*ll. lb* kn(*w me. lb* always 
knowed me, and Mr. PIngge* and the othei* p(*oph* woi-king 
around the store* as lenig as 1 we>rke‘el the*ri*. 'I'ln* elav 1 
took liim home, 1 te)e)k him e)n tin* car. lb* was able tei walk. 
Prior to his fainting sp(*ll, 1 W(*nt he)me* with him sey(*ral 
evenings te) de) seune* weu-k feu- him. 'I'ln* elay he fainte*el he 
waited on custemiei-s. 1 te)ok him he»nn‘ in tin* stre*(*t car, 
and we walked three ble)cks freun tin* cai* line, lb* came 
back to work the in‘xt )ne)rning. When Mr. Gre)ss maeh* a 
sale he would ])Ut the e*ash in tin* e'ash regist(*r anel re*turin*el 
tile change to the custe)nn*i-. In* eliil that np te> tin* linn* I left 
there. 

When he went u]) to see tin* priest it was a good while be¬ 
fore I left. About a year or two. When 1 went to the bank 

% 

I carried him right into tin* Lank, lie was in tin* Lank, I 
guess, around a half hour. He came back to tin* store from 
the Bank alone. In mv (*y(*s he seem(*d to be al- right. 1 
didn’t see nothing wrong. Ib* didn't act no ways wi’ong, 
nothing like that. 

71 The tirst time I was asked to remember these facts 

and dates was a month or two ago. The time 1 tes¬ 
tified to, the times 1 ])ut a light in Mi*. Gross’ house, it was 
a window light—a pan- of glass—for tin* kitchen window. 
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Ifo asked me to <>o and i»et the ^lass and put it in. I did it 
that evening-. He liadn’t come home yet. 1 don’t know if 
lie saw it oi* not. The next morning lie told me why didn’t 
I ])nt the light in? 

Air. dross used to joke, sometimes tell ns some funny 
jokes. Sometimes when there was not very many people in 
the store, h(‘ would go down to tlu' hookkeejier and say some 
funny jokes, lie did not joke when eustoniers were in 
there. I heard Air. dross tell the hookkee])er to make 
charges after the fainting K))(‘il. Air. dross read the news- 
paj)ers every morning at the store. But along; just before* 
I left he didn’t use to hnv it miich. 1 guess it was arouiiJ 
() or 7 months about before I left. 

Air. dross had giveni me ch(‘cks to cash and I would go 
down to the National l^ank of Washington and cash them 
and bring the monev hack to him, he alwavs counted to see 
if it was right. I used to go down (piite often after he had 
the fainting spells, about once a week. This continued 
pretty much u]) until the time I left. 

I would ])ay hills for him sometimes. Sometimes he 
would give me the mon(‘v out of his jiockcd and sometimes 
he would give nu* a (*heck to cash and bring the money hack 
and he give it to me to jiay the hill. 

1 worked tirst at the old Post Otlice down on tlu* Avenue. 

I did not stay there very long. I worked in the basement. 

Then I went to the (htv Post Office to woi*k for Air. dood- 

« 

loe, and stayed there one Ohristmas—around tive months— 
I staved there. About o months and then I went over to 
the Citv Post Ottice to work for Mr. doodloe. I took Mr. 
dross home once or twice wh(*n 1 didn't do any work for 
him. Sometimes his danghtei-, Airs. Boteh‘r, would come 
down and she would go home with him. Sometimes the son. 
His daughters used to come down once in a while. Not a 
steady thing, just once in a while. I didn’t see them come 
in steady, I don’t rec-on. 


Thereupon Jacob J. Gross being tirst duly sworn testified 
for the jilaintiffs in substance thus: 

I am the son of Alfred d. dross, deceased. Aly Alother 
died in 1905. Aly Father was in his 82nd year when he 
died. I lived with my Father jirior to my marriage in 1908. 
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:s\y son, Alfred, named after my Fatlier, was liorn in Julv 
1909. 

72 I am tlie mana^ei- of tlie P. F. Collier distributini*’ 
Corpoi'ation with oniei*s in th(‘ Medill Building' and 

have h(‘(*n htf Collier for 2o y(‘ars. 

Have never had anv eonneetion with mv Father's husi- 

• • 

ness nor has anv of his familv. None of them wei'e (‘ver 

• • 

employed by him. 

1 lii'st observed a ehani;i‘ in mv Father in 1907 when he 
had a serious illness. During that illiu‘ss Mr. Ibu'mau 
plug-ge and another man eam(‘ up and railed to s(‘e him and 
ask(*d the othcu- nuMnlxus of the familv inrludiug mvself, to 
go out. Thev stav(‘d in thei'(* somr time and when tlu*v 

rame out I asked mv Fathm* what th(‘v eann* for and Ik* 

• • 

said a matttu* of busim ss. 1 b* did not ti‘ll nu‘ what th(‘ busi¬ 
ness was. It was in January, 1907. 'riKU'cmpon witness 
was shown “Lutz — for i/(‘ntiliratiou Xo. 1" and tin* sann* 
was otTered in evideiiee. \\ itn(‘ss nev(‘r saw that pa|)(‘i* In*- 
fore. My Fathei- was sirk at that tinu* a eou])h‘ (O' montlis. 
Was in bed with tliesi* dortoi-s In'aling him alxuil foiii* oi* 
live or six weeks bi‘for(‘ In* W(*nt to hJorida, 1 am not s’ur(' 
which, and it was this period bel’on* In* went to Florida that 
.Mr. Plugge visited him. 

The doctors said tlu*v had a hai'd tinu* diagnosing his 
case and thev thought In* was going to (Tn* and tln‘V canu* to 
the conclusion that he was in a dving roinlition. lb* was 
verv ill. 

When he returned from Florida In* had ag(‘d cousid- 
erably. At least 10 years in my opinon and tln*n 1 did not 
notice anv decided change in him aft(*r that until around 
1909 or 1910. J'hen W(* (*(unnn*nci*d to notice that In* lu*- 
came careless in his dress and in his habits at tin* table and 
that continued along until about 1912 wh(*n In* had a serious 

fall there in the house. Thev s(*nt for nn* and wh(*n 1 saw 

« 

him thev had him in h(‘d. lb* was Iving tln*re and seemed 
to be in a bad condition. 1 cannot sav whether there was 
any evidence of injury to his face. It was iu the Fall of 
1912 that he had this fall. 1 cannot fix the exact date. 1 
tix that by the age of tin* baby. We pushed the baby down 
there. We were still ])ushiug him in the baby car- 

73 riage at that time. He was four and a half vears old 
nearly five when we stoj)i)ed using the carriage. 
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Ho liad infantile paralysis and for that reason we pushed 
him longer than the ordinary child. At Christmas 1912 we 
had considerable tronhic .i;(‘ttiiyi 2 : my Father down to dinner. 
He seemed to he living' in tlu‘ ])ast. lie spoke of his Father. 
H(‘ wanted to know when Fa]) was comini>' down to dinner 
and he did not recognize mv child that dav. He talked 
about his |)arents. Called Dr. Cross, “Joe.” That was 
the name of his l)rother. His Father had been dead a i>Teat 
many years. My sister had (]nite a time getting- him down 
to the table. 

At the table he called my sist(‘r, Mrs. Boteler, “Fmma” 
and that was the name of my Mother who had been dead 
since FK)o. 

It was a frecpient occni-i’CMice after that for him to call 
Mrs. Boteh*r, “Fmma.” Mrs. Dotehu* took care of mv 
Father entirely. We had no nurse. Christmas 1912 he 
seemed to 1)(‘ confused in his ('onversation when we would 
speak to him. Joe was liis brother living in St. Louis. 
He was dead. I could not give the exact date that mv 
Fath(*i- was lirst lost, l)ecaus(‘ the girls telephoned me fre- 
(piently that he had not conu‘ home to dinner. It was a fre- 
(luentoccun-ence between 1912and DU. I couldnot give you 
any spe(*itic case (‘xce])t in the case where In* fell in the store 
that time and thev brought him home in the Summer of 1914 
in th(‘ aml)ula]U'(‘. Befon* he fell in th(‘ stoi*e he was lost fre- 
(jiUMitly. I hav(‘ s(‘V(‘ral tinu‘s r(*s])onded to tele])hone mes¬ 
sages and gone oven* to the house, to find my father absent; 
1 cannot sav that at anv time, I saw him come home on those 
occasions. 

Often I wonld he out looking for him and he would come 
home while 1 was away and as a rule we would ask him, 
“Fa])a, where have you been?” and he would say, “Just 
looking for the girls.” 

When 1 saw him on tin* day after he was brought from 
the store there was a slight cut on his head and I think there 
were bandages but I was not j)ositive as to that. I ob¬ 
served after his fall at the store that his sentences would 
not be connected. If you asked him or addressed him a 
(piestion in any way be becani(‘ very much confused and ex¬ 
cited. He was in a very weakened condition. He was un¬ 
able to enter into a conversation. 1 do not think I 
74 ever heard him pronounce a whole sentence after 


70 


F. L. BOTELFH KT AL. VS. H. O. PLUGGE ET AL. 


liijil. Al'tci' lip t'flil’pd rr(;r.i business, lie would 
bis coat and hat on and say that lie was ^iioiii^- over to Bal¬ 
timore to s(‘e some of his peojile and my sisters would i*et 
hold ot* him and tinally ])ersnade him that he was already 
home. I actually saw this only upon one occasion. It was 
the lattm* jiart of lObS. In my o])inion my Father was not 
of sound mind and was not capable of execntin<>: a valid 
<le(‘d or contiact at any period after Decennber, 1 

knew nothini»- about mv Father's business transactions. 1 
knew nothini*- about th(‘ sale of the pro])erty. I heard that 
there was an arranucmuMit between mv Father and Mr. 
Fln,<»:i*:e, but I did not know that the projierty had actually 
been sold. I h‘arn(‘d that after yon dn^’ u]) the nnseenred 
note, and that was loni*- aften* his death. 1 knew there was 
some transaction relative to the bnsiiu'ss and I asked for 
the details and thev told nu* th(‘i-«‘ was an arrani;:ement with 
Mr. Pln^-ui'. I endeavored to lind out the details of the 

ti’ansaction. I asked mv sist(‘rs about it. ddiev said thev 

• • • 

had absolute ('onlidmice in Mr. Flnui»e. 

I aske»l mv Fatlnu’ about it and lu* said that lUnirv had 

» • 

fixed him for life and that was all I could .i»(‘t out of him, 
and in his cimdition I did not wish to (‘Xc'ite him and I did 
not ask him anvthinu’ mon* about it. I did not talk to Mr. 
plnoo-e about it. 1 have n(‘V(‘r sjioktni to Mr. Pln,i*i»e about 
business one way oi* th(‘ otlun* in mv life. M Plnu'i'e n(‘V(‘r 
in his life spok(* a word t«) m(‘ about bnsiiu'ss. 

I knew nothiim* about mv Fatlu‘r's business nor about tlu‘ 
bnsin(‘ss of Lutz and ('onpiany. 


('ross-examination: 

I don't know whon my Fat Inn*, Mr. lMn.i*\i»(‘ and .Mr. Lutz 
jun’chased th(‘ ])rop(‘rty on (J Str(‘et. I think it was around 
1907. My Father did not at any time say that he had i)ur- 
chased the propiu'ty or that lu* and his ])artners had pur- 
chasi*d the ])roperty. 

75 lb* told me nothinu' about an aureement amoni*’ 

th(*msi*lves n<»r of tlu* a,iir(*(*m(*nt to sell amon^’ them¬ 
selves. 1 lu*aiHl that Mr. Lutz had gotten out of the busi- 
ness, but 1 did not lu‘ar that from my h^dher. Although 
1 did lu*aiv/ mv Fathei* sav somethini*' about it, mv Father 
did not t(‘ll me that he and Pluggi* had ])urchas(*d Lutz' in¬ 
terest. My Father never discussed any j)rivate affairs 
with me. 
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My Father had a serious illness in 11)07. lie had inflam¬ 
matory rheumatism and there W(‘re a eon])le of Doctors at¬ 
tending' him. 'riu‘y were l)akin,i*' liis lei>s. My sisters and 
myself tii*nred it out that that serious illness was in 1007 
and I hav(‘ heard him speak of it himself as hein^' in Janu¬ 
ary. 1007 . We refr(*sh(‘d onr memoi-ies when we started 
these ])ro('eedini>s. When Mr. IMn<>i;e and the gentleman 
saw my Fathei* in 1007 he was of sound mind and I think 
he was of sound mind dnrini»- that whole illness. He was 
not of nnsoniul mind in lOOS. lie was a vei'v chanued man 
mentally after he had the fall in the house in the Fall of 
101‘J. 

I cannot sav that h(‘ was of nnsonnd mind. I do not sav 

• * 

that he was ci*azv or aiivtliiiii*- of that kind, ])nt 1 do sav that 
he was numtallv W(*ak(‘ned—ur(‘atlv numtallv weakened. 1 
do not sav that In* was insam‘ l)etw(*en 1012 and 1014 hnt 1 
do think that he was not ca])ahh‘ of transactini;' business, 
and as far as hnsiness transactions are concerned he was of 
nnsonnd mind h(‘twe(‘n 1012 and 1014. 

I l)(‘li(‘V(* that mv Fatlnn* was of nnsonnd mind ludween 

« 

1012 and 1014, because* In* a(‘t(‘d like* a child all of the time, 

vet h(* went to his hnsiness (*v(*rv dav. 1 did not make in- 

• • • 

(juiry to deteimiine wh(*th(*r any of the family accom])anied 
him to the store. Mv Fath(*r had a fall in the* Summer of 
1!)14. About the month of July. As far as I know this was 
the* time that the Fmer.i;(*ncy IIos])ital Ambulance brought 
him home. 

The only specific install/- that I can recollect when my 
father was lost was oik* night wh(*ii Ik* came in at eight or 
eight-thirtV e^clock. He was alone*. We* askc'el him where; 
he* — been aiiel he* saiel he* hael be*e*n le)e)kiiig feir the girl— 
that was all he saiel. 

lie* was a wav freim the* steire* the* time* he* fe*ll abeint two 
weeks anel then went back to the store. I was there anel saw 
him everv evening. He was in heel, to the best of mv 
7() knowleelge, several elays. I never knew what my 
heather’s ine'enne was at any time. He never men- 
tioneel his business affairs to me. I knew that he had a 
bank account at the Bank of Washington. I kifciv that he 
had a t^auk account at the Bank oj Wash in (ft on. In 1914 
my father was snp])orting my three sisters as far as I re¬ 
member, and thongii Dr. Gross made a little money I don’t 
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know Ilow mncli. I saw mv fatln ;* at the* store after liis 

• 

fall in 11)14—still nnahle to ])ronoiinee a eonneeted sentence. 
Mrs. Wa,i*staff lived at my father's house for a time; I can¬ 
not remember the vears. Mv mother's sister lived there 

• » 

until she di(‘d—I can't remember what vear that was. 

I first heard about mv Father's Will when Mrs. Boteler's 
brother-in-law Fierce Boteler read it after the funeral. 

I consented to the filini** of the Will and the I^rohating* of 
it. 

I knew that Mr. X(*wman was mv Father's lawver. I 

• • 

signed the AVaiver of (Station at Mr. (Jardiner's reciuest. 
It was an aureemeiit. 


Therenixm Florence L. Boteler being first duly sworn 
testified for the ])laintiffs in substance thus: 

I am the widow of Will F. Boteler, who died in 1901 and 
1 have livt*d with my Fatlu*r (‘ver since*. There were no 

children. Mv Aunt di(*d about 2 vears before mv Father. 

• « • 

Her nanu* was Marion Skidmoiu*. She was mv Mother's 

sist(‘r and she* liv(‘d in the hous(*hold during lu‘r life*. She 

had he'r own mone‘V, h(*r own ine'onu*. We* Inid a .Mr. dennarel 

that boarelcel with us from 1912. He* was a little* S])aniard 

connecteel with the* (’olumbian | Le*gatie)nl,* it may have* — 

1912). It must have* be*e*n e‘arlv in the* ve*ar 1912, he was 

the*re* se*veral vears. Mi*s. Wagstaff be)arde*el with us fe)r a 

while. 1 can't reme*mbe‘r to save* mv life when that was. 

1 nursed mv Father for ve‘ars and vears. Fver since 1907. 
• • • 

1 have* be*e*n with him elay and night anel 1 have* even sle])t 
in his room, manv vears eui ae*e*ount eif being afraiel he* 
weiuld go to the* winelow. He would ge*t U]) anel waneler 
are)und and whe*n he* would g(*t bae*k in lu*d I would cover 
him u}). I nursed him until about 2 or 4 we*eks before* he 
elie*d, whe*n 1 had an assistant anel a traine*el nurse. 

He* was re*sth*ss all the* time*. 1 have stooel in the front 
ehK)r fe)r thive* (juarte'rs of a- hour trying te) keep him fremi 
ge)ing te) the* store* in the* me)i*ning, but we ce)uldn't elo any¬ 
thing with him. 1 have* hieleh*n his ce)at anel hat anel even 
ke*pt his cle)the*s eh)wn stairs te) keep himfre)m ge)ingte) 
77 we)rk, but 1 e‘e)ideln't abse)lutelv eh) anvthing with him. 

Aly bre)ther. Dr. (ire)ss was there anel occasionally 
when he was al- right he we)ulel help me, but he* hael the elrink 
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so tliat wo girls wore there with our Fatlier, prac¬ 
tically alone. My Aunt was an invalid with heart trouble. 
Ill 1907 mv Father had a verv serious illness. lie was des- 

t • 

])erately ill and the doctors told me that he was going to die. 
He was ill a good month before he went away. 

Mv Father staved in Florida 2 or 3 months and when he 

• • 

returned the weather was warm. During this period of 
illness before he went to Florida, Mr. Plngge and some gen¬ 
tleman came there and he asked me — ste]) in the other 
room across the hall. That thev wanted to see him 
{irivately. They went in and closed the door. After they 

left I asked mv Prather what thev wanted and he said that 

• • 

they got him to sign some ])aper but what it was L really do 
not know. 

When they came out, Mr. Plngge nor the ather man said 
anvthing to me. 

Mr. Plngge knew that my Fatlun* was ill because he had 
iiKpiired about his condition. 

This visit of ^Ir. Plngge’s was towards the end of his 
illn(‘ss, just Indore he went to Florida. That illness began 
with a ])ain in his kne(‘. My Father was always con¬ 
fused aft(‘r he had that fall in tin* Fall (d* 1912, and I used to 
go for him two or three times a week. At lirst he was a 
litth* sensitive about it. Didn't want me to call for him at 
night. Sometimes 1 would say that 1 was just down town 
and just di'o])])ed in. Som(*tiTn(‘s In* would dodge me, once 
it was several hours b(‘fore 1 found him. When he came 
home and as 1 asked him where he was, he said that he had 
been looking for me. 

The bad fall was in 1912 when Mr. dennard was there. 
After that he would have these* s])ells any time*. At the 
table he would fall. IIis head would go right over. 
78 That was the reason I was so anxious about him. 


He would have falls almost any time, (darence used 
to come home with him freeiuently. 

Mr. Plngge told me that John had followed my father 
home. Mr. Plngge used to talk to me about father and say 
that he wished there was semie way of kee])ing him home. 
That was when he had that spell in 1912. I don't remem¬ 
ber when my fatlier sto])ped going to the store. Someone 
else could tell you. 1 told Mr. Plngge lots of times about 
his condition. That I had tried to keej) him home and 
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cGiikl not do it. I told him ahoiit his i(ettiiig lost, you 
know, i»oin.iu: down and ('ominu: hack. Mr. Plui>:^c and his 
wife had been to the house aftei* he was lost, and 1 think 
when he would i»(*t lost like that, nearlv everv time Mr. 
Plii^\i;e would come. 

Mv Father was a wav all niiiht and when he retnrneil he 

• • < 

had a menu card In his |)ock(‘t for the Jefferson Hotel. He 
not home ahont half past thr(M‘ the next day. 1 aski‘d him 
where he had h(M‘n and In* said that he had been to see the 
hoys, and then h(‘ would say that he had l)(*en looking for us. 
He was exhausted, yon know, and just sat down. He was 
just like an infant. Just lik(* a litth‘ hahy. If you would 
ask him anvthinn or Irv to mak(‘ him nndm'stand—von have 
seen a little child look up at yon—that is the way we would 
treat him, always as a little child, and at Fhristmas I would 
trim a small ti'(‘(* foi’ him in liis I’oom and show him the 
pictures of litth* childi-mi in th(‘ magazine, 'fell him stories, 
just as I would to a litth* child. 

After tin* first time lu* was lost I not a tap(‘ and ])ut on 
it “A. (1. (Jross, 172- 17th Sti*(‘(‘t" and s(*wed that aci'oss 
the |)ocket of (‘Very vest. I do not know wlu‘ther it was 
also in everv one of his hats, hut I know it was in some of 
his hats. It was wi-itten in in(h‘lil)h‘ ink. It was on the 
outside of his V(‘st pock(‘t and he was lost many times, and 
when h(‘ returned In* would usuallv sav he was lookinn for 

us or lookinn for tin* hovs. 

» ^ • 

Hiice he was lost in the station house. Or he was lost 
and carried to tin* station house down on 12th Street op- 
])Osite tin* old Post (Ulice. They teIe])hone- to the 
7h house and a fi’i(*nd of mim*. Miss Pushaw went with 
iin* down on 12th Str(*(*t neai* tin* old Post Ofiic(* be¬ 
low tin* av(*nu(*, on tin* west side* of the str(*(*t. We found 
him in tin* station house, sittinn in a room on the left hand 
side as you no in, and there W(*re other nvntlemen there. 
1 do not know whether they w(*i*e ])olicemen or not. 1 do 
not think thev had on uniforms. He said In* was there on 
business and that In* could not leave*, and after we per¬ 
suaded him and tri(*d to maki* him realize* who I was and I 
guess we were a half hour b(*fore we could make him come 
find then we just brounht him home. 

This was not more than about (I months after the Balti¬ 
more trip, or j)rol)fd)ly not that long. This incident in the 
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station house was befon* he fell in the store. A year or 
two before. He fell in the store in 1914. Mr. Plunge most 
decidedly knew every time mv father was lost, and would 
come to the house very often. He had a bad fall in the 
store. I attended to his bank account at the National Bank 
of Washington in 1917. He had nothing to do with it. ^Fy 
brother and I attended to his affairs, until he got so he 
couldirt and then I did. Father never went to the Bank. 
1 took the de])osits to the Bank. I used to go down to Mr. 
Plugge’s and he would give me 4’wentv ($2().()()) Dollars a 
week and I used the money for the house, the table. Every 
once in a while he would give me a little money and 1 would 
})ut that in the Bank, that is after they were not ])artners 
any longer. Mr. Plugge used to give me checks and I took 
them down and de])osited them for him. Mduni we wanted 
to get the money out, I would take a check and make it out 
and get my l^hdher to sign it. 


Sonu‘tinie- he would not know how to writi‘ his name and 
1 would have to t(‘ll him what to do; sometime- he would 
hay(‘ to wi-it(‘ his uann* two or thi'(‘(* tim(*s before* F could 
take it to the Bank. 

I knew nothing about tin* note* at the* National Bank of 
AVashington. I knew nothing about that note until some 

time.s* after mv Father died. I know it was after the will 

« 

was ])ut into Court that you s(‘nt for us and told us about 
the note and explained it to us. I kiu'w nothing about the 
sale of the ])ro})erty. I knew there* was senne arrangement 
or something. 

You see my blither never ex])laineel anything to us. He 
was so exciteel every time we* we)ulel askev/ him anything 
abe)ut it that all he we)ulel sav Ne> abe)ut it wa-, “Heni’v’s 
tixeel me, Henry’s fixeel me, Henry’s tix(*el me*, ll(*nry’s lixed 
me*, Henry’s tixe*el me, AVhv Henry’s tixeel me!” 

80 That is all he woulel say. I saw Mr. Plugge two 

or three times a week but he never mentioned busi¬ 
ness to me in any wav. 

Mr. F^lugge anel his wife came te) see Pa])a when he fell 
in the ste)re* in 1914 in the spring e)f the year and hurt him¬ 
self so badly. He was brought home in the Emergency 
Hospital ambulance and his head was hurt and we phoned 
for Dr. Mulcahy and he took charge of him. 1 talked to 
Mr. Plugge about the fall afterwards and he said he just 
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liad one of those falls, just fell over without any warnini*. 
I know it was 1J)14 from mv sister-in-law livim? at the Mel- 
rose and I know it was the vear after those other thiims, 
von know the vear after he went to Baltimore, I remember 
it was summer heeause of seeinu' the ambulance back u]) 
under the trees—mv sistm* was in Fredericksburg'. 1 knew 
nothim;' about the will of mv Father until after he was dead. 
1 heard it read after the funeral bv mv husbaiuFs brother. 

I was one of the executors in that will and we all signed 
a j)a])er to admit it to probate*. We all a.i»]'eed within our¬ 
selves—we knew of course* that Fathe*!' elieln't make it, at 
h*ast we elieliFt think se), but we decideel among' ourselves 

that if the beevs wante‘el us tee have the meinev that it was 

• • 

idright for us te) have it. It was a family arrang'eme‘nt. 
We maele the* arrangement threeugh ^Ir. (lareliner. Mr. 
Flug'ge never teelel me what the Plugge neete was. I elon’t 
— anvthing at all about that ne)te. Mv Father was neit 
mentally sounel anel neet ca])able* eef e‘xe*cuting' a valiel eleeel 
or e*e)ntract at anv time after he hael that fall in the house. 
1 was with him night anel elav. lie ce)ulel not eh) anvthing'. 
1 eh) ne)t think abe)ut that, 1 kne)W it. 


Fross-examinatie)!!: 

Mv Father was unsound fre)m 11)12, the e)erasie)n e)f the 
fall, his tirst fall, in the* he)use*. I think he turned his salary 
e)ver to me* in 11)12, gue*ss he* gave* me* 'rwe*nty (^'20.00) l)e)l- 
hii's a week. AVe use*el it abe)ut the heiuse. That continueel 
rigdit aleeiig* until he left the* ste)re anel then Mr. Plugge useel 
te) give it te) me*. Asieh* fi'eem the* Twenty (20.00) Dollars 
lie we)ulel give us a little* meeiiev when we askeel him fe)i' 
things. 1 su])])e)se*el he ge)t it fre)m the* busine*ss. 1 eh) ne)t 
know. lie neve*r eliscusseel with us what he was making 
out of the business. 1 knew ne)thing' abe)ut the 11)07 
81 I guess it was fair in IDOS, eleal. lie was e)f se)unel 
minel in 11)07. I e*anne)t sav as te) 11)08. 1 know that 

he gradually grew weerse after his tri]) to Floriela. 

I shoulel sav that he was e)f se)unel mind in 1908 anel 1 
guess he was e)f seeuiiel minel in 1001) anel 1010. lie may 
have been failing in 1011. 1 cannot say ])ositively. But I 

know that after 1012 he was not. T did not know that he 
hael sohl ])ro])erty to Mr. Plugge in 1012. 

In 1012 after he hael that fall, it was my judgment that he 
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was of unsound mind. After the fall he just went from 
worse to worse all along-. lie sto])ped going to work at 
laitz and Company in 1917. Dr. Mulcahy attended him 
from 1907 up until his death. He did not go away after the 
Florida trip in 1907—he was'not mentally able to go after 
that. I started handling mv father’s banking business 
after my brother, Dr. dross, got so bad he couldn’t handle 
it—1 can’t tell von the date because I don’t know. 1 should 

ft 

say that 6 or 7 years befoi-e mv Father’s death I handled 

•■ft ft 

his banking business, and he died in 1922, and my brother 
handled it before it and during that ])eriod I made de¬ 
posits to his credit and drew checks. 1 really don’t know 
when I began to handle the banking. 1 can’t say whether 
it was along 191b-l()-17. 1 cannot tell the exact time to 

save my life. 


Mv brother-in-law attended to all of mv business. 1 

•’ ft 

never attended to anv business. 1 don’t know what a cor- 

ft 

poration is. 1 remember de])ositing only three checks that 
Mr. Plugge gave me during war times; one for $2,000; one 
for $1,000 and one fro about $250. I de]>osited them in the 
Xational Bank of Washington. I can’t remember the exact 
ligures. I sn])])ose those checks wi‘i*e something about the* 
business. I think those checks were just given to me—I 
don’t think it was ex])lained that they were dividends on 
his stock in Lntz & (V)mj)any. 

1 ke])t his bank de])osit book. 1 sn])])ose 1 knew what he 
had in bank. The bank sent statements to me. I knew 
that Mr. Plugge put $441.54 in there from time to time, 
which we used for family ex])enses. I knew that it was 
interest on something. As that intei'est was ])laced to his 
credit I would draw it out as I needed it for the household. 
Whatever withdrawals from my father’s account during 
the latter vears of his life, that are shown bv the bank state- 
ments were made v:ith my knowledge. 1 do not know about 
any of the details of the deposits or withdrawals. The 
books will show what they were. I know that Mr. Plugge 
would give me checks and I would de])osit them. My 
P’ather in the latter vears of his life did not draw anv 

• ft 

checks. 1 drew the checks and he signed them. I exam¬ 
ined all his cancelled checks and found none that were im¬ 
proper. I do not know what the checks that were de¬ 
posited came from. When I said that my Father did not 
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make tlie will 1 moaiit that I think that ho was not cai)al)lo 
of making it. I know that ho was not oa])al)lo of making it. 

I know som(*thing was goin- on at tho storo, and whon 1 
askod inv fatln*!*, In* would onlv sav: “llonrv's tixod nu*, 

Ilonrv's tixod mo.” 1 novor askod mv fathor about tho 

* • 

arrangonumt with llmii’v—1 novoi* hoard about an arrango- 
mold—ho would onlv sav, “llonrv's tixod mo.” Ho was 
oortainlv of nnsonnd mind whon In* told mo that. 1 ditl 
not ask .Mr. IMnggo what my fathor had dono, I had porfoot 
oontidonoo in him. Whon .Mr. (Jardinor oxjilainod that to 
mo I said that I didn't holiovo that Mr. Plnggo wonld troat 

mv fat hoi' that wav. It was about IDld that mv fathor 

* • • 

wont to Hiohmond, tii'st. It was about Hlld that ho was in 
tho station house*. 

82 Voi'v ofton wh(‘n 1 got mv fathor to sign ohooks I 

would have t(» tt*!l him how to s])oll his namo. Ho 
never ohjoott'd, hid did whatovor I askod him to. In IJlld 
lie was just like a littlo child: ho could not count monoy, 
nor distinguish h(‘tw(‘(*n saddh‘s and harnossos; ho could 
not count mom‘y, nor distinguish lK‘tw(‘on hooks, ho could 
not make* (‘idrios in tin* hooks or epiote* jiricos to customors. 
Ho was hronght homo once* in tho Kmorg(‘ncy Hos])ital 

Amhiilanco. 1 n(‘V(‘r h(‘ard mv fathor discuss tho war with 

• 

GormanV. I don't r(‘moml)or wln‘n tho war was. I did 
not go with my sisti‘i*s to .Mr. IMuggo's apartm(*nt in 191() 
to ask him to ])orsnad(‘ my fatlu*i' to mako a will cutting out 
mv hrothor Alfred. 1 wont for mv fathor ovorv dav during 
1914 after his fall. 1 wonld look in tho window of a littlo 
millinory shoj), and wh(‘n ho caiiu* out (d* tho storo would 
go up to him. Soinotimos 1 would go into tho storo and 
talk with Mr. Idiiggo. 1 would go i*arly then, somotimos at 
2 o’clock or a epiartor of throe. 

.Mrs. Bushaw who was with m// in tho station house, was 
in (’alifornia tho last 1 hoard of her. I signed any })a])ors 
and all of tho ])a])ors that Mr. Gardinor askod mo to sign 
in the jirohato cast*. 1 road tlumi whon I signed thorn. 

I want to offer in ovidonco a ])a])or which has boon signed 
by the defendants in this case, signed by August H. Pluggo, 
Plerman (). Pluggo and tho balance of tho defendants, that 
is the children of tho deceased Pluggo, whoroin it shows 
that on February 1, 1917, ton gontlomon, including Fred¬ 
erick W. Pluggo, entered into a syndicate agroomont to 
underwrite $19,700 of tho accumulated preferred stock of 
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the Dreacliiaiiglit Tire c'c Kul)l)er Com])any, par value $10 
and $93,750 in stock, jiar value $10 at $8 ])er share for pre¬ 
ferred, the common ])eini;- given as a bonus. The price was 
$75,000. With the stock as collateral, the syndicate bor¬ 
rowed $75,000 from the Baltimore Trust (\)mpany, which 
money was paid*into tin* company. Each of the ten mem¬ 
bers was res])oiisible for $7,500 severally of the said 
amounts, $1(),()0() of tlK‘ total amount, however, being a 
joint and several liability. 

The svndicate was unable to buv the stock because the 

• » 

com]jany was not successful and the members were called 
on by the Haltimoi*e Trust ('om])any to pay the $75,000. 


Thereu])on the ])IaintitT offered in evidence, an envelojie 
addressetl to Mrs. Mary Wagstatf, 1()17 Higgs Place X. W. 
Washington, I). ('., and it is postmarked Washington J). (\, 
July 8, 191-I-, 9:30 P. M. This evidence being offered by 
Mrs. Wagstatf in evid(*n('(‘ as to the date in controversy 
being 1914. 


Thereu])on J. Dallas Grady laniig lii'st duly sworn testi¬ 
fied for the plaintiffs in sni>stan('e tlms: 

1 am a real estate broker, have been a member of the a])- 
praisal committee of the real estate board for four years 
and have been in the r(‘al (‘state business for 17 vears. 

I was familiar with the property in the neighborhood 
of (i Street between 13lh and 14th. I have examined the 
])roperty known as the Lutz and Company pro])erty on (J 
Street. I have known that pi*o])erty (*V(‘r siiict* I've b(‘(*n 
in the real estat(‘ business. I examined it for this case in 
the latter part of 1923, and again this morning. 

The front lot being lot Ob contains .‘>,772 s(j. ft. In my 
opinion in 1914 it was worth in the neighborhood of 
83 $15 a ft. for that i^articulai* lot, making a total valu¬ 

ation of the land of $50,58().()(). The building on that 
lot I value at $15,()()(). This make- the i)roperty as of 1914 
worth $71,58().()(). The back lot comes right up to it, being 
lot ()7 contaiidng 1,110 s(|. ft. I ])nt $15 on the land plus 
$15,()()() for the improvements. 

1 ])ut $7.50 a ft. as of 1914 on the back lot. That made 
$8,370.00. There were no improvements on the back lot in 
1914 as I remember. In 1914 in that general neighborhood 
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and in all of tho downtown bnsiiK'ss ])ro])t‘rty more or less 
were at a standstill. Xo <‘reat demand for property at 
that time. 

I j)nt a valuation on that land doth hack and front lots 
today of jf'Jo per s(|. ft. making- a total valuation of the land 
of .$122,(i(M).(M). I put a valuation on tin* front imj)rov(‘- 
ments as of today of .^r'fi^doO and $10,772 on the rear ini- 
])rovements. A total valuration of today as of $174,7)82.00. 
Ti I ti.nure the front ])i'o])erty alone without lis;nrini*‘ tlu‘ 
hack, 1 would ])nt a i;reater price on the front. 1 would 
]>ut the land it at $.’)() pco* scp ft. 1 am not willing*- — tin* 
rental value of that ])]*o])erty in 1014. Do not believe that 
1 am in a position to do so. 

But that character of pro])(‘rty should show a net inconn* 
ol 8/7 on its valiu*, and in 1014 I would say that the n(‘t in¬ 
come would not he in excess of ()'/(, because rental valin*- 
were not as activf* then as thev are todav. 


Cross-examination: 

I became a member of the real estate appraisal board in 
1021 or 1022. Seven nu*n com])]-ise that committee. In 
1914 this j)roperty was practically at a standstill and that 
is true of all similar property down town. It was in a 
period of depression. The rentals of ])roperty were also 
more or less in a de])ress(‘d state. I)urin<*- that time the 
war started in Huro])e, around 1014. If I were to consider 
the back lot with the fi’ont lot 1 would i>ive the whole thiiiu’ 
a value of $17) a s([. ft. for the land as of 1014. Also I wouhl 
value the fi’ont lot at -17) ])er foot in 1014. 

84 I would j)ut $17) a s(j. ft. on the front lot and $7.50 

on the rear lot as of 1014. If I was valuini^ the ])ro])- 
ertv todav, that is valuini*- the front lot without the back 
one I would ])ut $7)0 ])er s(j. ft. on the front lot, but taking* 
the two lots as an entiretv I would value the whole tliini*- as 
$25 j)er scp ft. as of today. In 1014 there were no im])]*ove- 
ments on the rear. It was a vacant lot. 


Thereu])on Stanton R. Norman beini»‘ first duly sworn 
testified for the pu/intiffs in substance thus: 

I am engaged in the real estate business and am con¬ 
nected with the real estate department of the Munsey Trust 
Company. 
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Have been in the real estate business since 1905. I have 
made a good many sales in Washington both of improved 
I)roperty and unimproved. I am the gentleman who sold 
the Chastelton Apartments to the Duponts. I was familiar 
with property on G Street between 14th and 15th Streets 
in a general way in 1914. I know the property known as 
Initz and Comj)any, occui)ied by Lutz and Company. 

It is about 23 ft. front on G Street running with an alley 
the entire length of the lot. On the front part of it is a 
three story building and in the rear a four story building. 
The rear building is a warehouse and the front building 
occupied by Lutz and Company. 

I find from the plat book that lot (ib which is the front 
lot in sq. 253 contains 3,772 scp ft. My appraisal of that 
lot was $20 a sq. ft. in 1914 or a total of $75,400.00. 

The building contains approximately 142,600 cubic feet. 
That at 20 cents a cubic foot would be $28,520. 

That is $103,960.00 the value of the front land and build¬ 
ing in 1914. 

85 This witness places a value on the rear lot of $7 
a sq. ft. and fixes tlie value of the lot at $7,805 in 1914. 
He fixes the value of the front lot today at $30 a sq. ft. 
$113,160.00 and the front building today at $39,928. He 
places a value on the rear lot of $10 a scj. ft. today and a 
valuation on the value of the rear lot today of $11,125. The 
value of the building today of the rear lot is about $15,- 
784.44. The lot upon which the City Club across the street 
was built was sold on the 15th day of August, 1919 for $308,- 
500 which figures $25.40 a sq. ft. That was a very large lot, 
100 ft. front and one hundred and 14 deep and witness does 
not think that it was as valuable as this lot. This lot has 
an alley running the full dei)th of the lot which affords 
light and ventilation to the entire building. 

1344 G sold in 1921 at $44 a sq. ft. Elimination- the value 
of the building at $12,000 or $15,000 at the most that would 
make a value on the ground of $37 a sq. ft. In 1913 the 
Federal Bank purchased the corner of 14th and G Street 
and they paid $112 per sq. ft. for it. Witness could not 
care to give the rental vaide. On April 30th 1914 this lot 
on G Street was advancing in value. It was enhancing in 
value rapidly at that time. There had been a steady 
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growtli in tlio value of jiFoperties on G Street which com¬ 
menced about 1910. 

Cross-examination: 

1 have been associated with the Miinsey Trust Company 
in its real estate de})artment for about 2 months. Prior 
to that I was with the William H. Fowler Com])any. Up to 
191() Fowler and Co. did a considerable developing of 
sub//nrb/y/// ])i-operty, conrining most of their activities to 
develo])ing subdivisions in outlying districts of the city. 
My association with the comj)any was j)]’incij)ally in con¬ 
nection with the Chillnm Castle Div. 

I know of no sales in the immediate vrzcinitv in li)14 ex- 
cept the F(‘deral Bank sale. 1 made no elTort to learn 
what sales, if any, had been made, or ascertain in what 
prices, wer(‘ obtained in that vneinity at or about that time. 
1 did not discuss the subject of value with anybody until 
1 had formed my o])inion and then I discussed the matter 
with Ml*. (lanlner of (iardner and Dent, and he tlid not trv 
to discuss mv ligui*es with me nor had he anv iiiHuence on 
me in my arriving at this o})inion. 

8() It was a well known fact that that ])ro])eity was 

advancing in value in April, 1914 and it began ad¬ 
vancing in about 1910. There were no sales that I know 
of that would indicate an advance in value at that time in 
that vicinitv. 

Thereui)on A. S. Gardiner being lirst duly sworn testilied 
in substance thus: 

Am a real estate broker and have lieen in the business in 
Washington about 20 vear- and during that time I have 
dealt extensively in pro})erty in Washington and have con- 
siderabf'/ exiierieiice in business property. I have sole 
business ])roj)erty on G Street between loth and 14th in 
1914. I sold 1.421 and 14o.*> (i Street in 1912. That lot con¬ 
tains 4,771 sq. ft. in the fi'ont and .4,0()0 ft. in the rear. The 
])roperty bi-ought at that time $125,000 and there was a two- 
story building on it. That was the only ])ropei*ty which 1 
sold or dealt in there at that period, in 1920 I sold 14o0 
G Street, which is immediatelv across the street from the 
property I first sjioke of. 

That property is about 4 doors west of the Plugge prop- 
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City but is not as valuable as the Plugge property a sw. ft. 
because it was only a rear alley and the Plug;ge property 
has a side and rear alley. I sold that pro])erty for $110,000; 
the dimensions of the lot are 24.7 feet x 113.71'. There was 
a four storv brick building on that lot but there was about 
$30,000 or $40,000 spent on that building by the iiurchaser 
Mr. Williams to ])ut it in condition. 1 sold 012 13th for 
$110,000, which is just around the corner in 1920. It 
brought about $42 a s(j. ft. 

Lutz and (\). j)roi)erty in 1914 was worth in my opinion 
$15 a sq. ft. for the front and rear lots and $28,520 for the 
only building then on the pi’operty, or a total of $101,840. 
This estimate includes the ground of the back lot. If vou 
eliminate the groin/^/ of the back lot 1 would ])lace the value 
of the ground of the front lot per sq. ft. at $20. It is worth 
more if you eliminate the rear lot per sq. ft. because it is 
less depth and very often rear land cannot be used to 
advantage where there is a great de})th of the lot. 

87 I would place a value today on the ground both 
lots at $25 a ft. It* you eliminate the ba(*k lot I would 
put a value of $30 ])er s(j. ft. today on the front lot. The 
front building contains 142,()0() cu. ft. and the back building 
52,440 cubic feet and I put a valuation of 35 cents })er cu. 
ft. on both buildings wliich would make the two buildings 
worth today $(>8,404. 

I figure also that th(‘ value of the front building alone 
would be 35 cents pen- s(j. ft. Would not be willing to esti¬ 
mate the rental valu(‘. 


Cross-examination: 


The property at 1331 and 1333 0 Street were sold to 
Mr. Caverly and used by him for business purposes. He 
had been renting that pi’operty for some time before he 
bought it. Caverly was in the plumbing supply business. 
There was quite a difference in real estate market in this 
locality ])etween 1914 a)ul 1920. 1 ])laced a double valua¬ 

tion on the land. Property 1330 1 sold to Mr. Williams 
president of the Knabe Piano Co. of Haltimore. That had 
not been their place of business before they purchased it. 
Thev moved from Baltimore here at that time. 1 am a 
brother of Gwynn Gardiner. T discussed the matter gen¬ 
erally yesterday afternoon with Mr. Xorman. We viewed 
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the building together but we did not compare the figures, 
but we did discuss them. I made up my figures and he 
made up his. AVe did not agree on 20 dollars a sq. ft. I 
did not tell him what my appraisement was. The tendancy 
of i)roperty on (1 Street between 13th and 14th in 1914 was 
upward. The active movement on (J Street began in 1912. 
That was the first active movement. 

There were a number of concerns that built on G Street 
between 12th and 13th and then the corner of 13th and G 
was remodeled and that naturallv brought business on G 
Street. The X. E. corner and the S. W. corner were both 
remodeled at the same time. That brought business there 
and started activities on G Street and that activitv 
88 brought business and there has been a continual ad¬ 
vance ever since. 

The Lutz })roperty was regarded with interest in 1912, 
and in 1914 it was very desirable for business j)ur])oses and 
more so than in 1912. 

The fact that the church was there would not have a 
tendency to keep it at a standstill. Keal estate men, gen¬ 
erally, did not consider that property at a standstill in 1914. 


Thereui)on W. P. Richards being first duly sworn t(‘sti- 
fied for the i)laintifYs in substance thus: 


I am assessor of the District of Golumbia and have been 
holding this office since August 1908. Alv duties have to 
do with the value of real estate, of personal pro])erty and 
hearing of appeals and objections and the final fixing of the 
value of real estate for taxation purposes. I am familiar 
with property 1335 G Street, X". AV. and the rear property. 
1 cannot say that T examined that property very closely in 
1908 but I did in later \ears. Between the vear 1908 and 


1912 I made a special study of the conditions in that neigh¬ 
borhood. There was a \'ery considerable rise in that prop¬ 
erty between the years 1909 u]) to 1914. Possibly in 1913 
or 1914 began a stationary time, but that activities in the 
business section in 1911 and 1912 were verv active is known 
and this a]q)lies to this scpiare and the surrounding square. 

In 1911 I think that jjroperty was worth about $10 or 
$12 a foot taking it through from G Street to the alley the 
two lots as one piece of property. I would not like to fix 
the value at that time on the lots separated but the shorter 
the lot the greater its value per sq. ft. 
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The rear of a lot is always worth loss than the front. 
The standard used here as to depth of lots is that one half 
of its front is worth about 7/10th- of its whole depth. 
89 There has been a gradual increase for this and the 
surrounding squares proabably for two squares 
around ever since I have been in the assessors’ office. These 
increases have not been with great regularity. The mar¬ 
ket has gone up to a peak remained stationery for a while 
and another drop has occurred; then the natural increase in 
value comes up to the artificial peak reached during the 
former period of over-activity, and the value increases fur¬ 
ther. The Lutz lot is a little over 200 — depth and in 1914 
taking the ground as a whole, both lots it was in my opinion 
worth $15 a sq. ft. If you eliminate the back lot that would 
add to the value per sq. ft. of the front lot. So that any 
[)art of the front lot would be worth more than the $15 
determined on the dej)t]i of the lot. 

In 1914 there was a building on the rear lot. The rec¬ 
ords show that there was a building there. In 1914 I to¬ 
gether with my assistant assessors measured the depth of 
every building in the business district. I received a protest 
dated January 12, 1914. We acted on the appeal. I have 
no recollection of ]\Ir. Gross appearing before me, in the 
matter of this appeal. I do not recall having seen him 
])ut I cannot sav ves or no—I do not know, but I recall see- 
iug Mr. Herman 0. Plugge there. 1911 and 1912 were ex¬ 
tremely active vears in the real estate market in the Dis- 

ft ft 

trict of Columbia. 

The pressure of population would cause a rise of value 
in any citv in anv business section. There was what might 

ft^ ft ft cj 

be termed a “Hurrv” in business in 1912 which increased 

ft 

j)rices all over the business section. I cannot say that there 
was any activity in sales on “G” St. between Kith & 14th. 
Ill 1913 and 1914 it was at aliout a standstill, and after 1914 
on for several years there seemed to be an apparently sta¬ 
tionary market. I could not answer the question by saying 
that thei*e was a substantial rise in anv one year, but be- 
tween 1914 and 1922 there was a great rise in value par¬ 
ticularly in the* last three years between 1914-19 there did 
not seem to be much rise. In those davs the assessed value 

ft 

(in 1914) was on a two-thirds basis. For the year- 1914 
and 1915 there was an assessment of $10 for the front lot 
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and $4 for the rear; that is for the year ending 1914. The 
land was assessed at $10, which was a two-third basis. The 
assessment in 1914 was $.‘>7,720.00 for the front lot includ¬ 
ing improvements assessed at $14,000.00. 

This assessment of $10 and $4 was made in 1911. This 

assessment was fixed bv the Hoard of Assessors. Thev 

• • 

got the henefit of my advice but they did not take all that I 
said. They assessed both the front and l)ack lots and im- 
])rovements at $.)7,‘>S(), which rei)resented two-thirds of the 
\alue fixed in the field or two-thirds of $86,000. 

90 Thereu])on Cambell Plugge being first duly sworn 
on oath testified for the plaintiffs in substance thus: 

I am a nephew of Herman 0. Plugge. A son of August 
Plugge. I keep books for Lutz and Pom]uiny and wait on 
the store and tend to correspondence. 1 have been so em¬ 
ployed since July, 1912. 1 was served with a subpoena 

duces tecum to bring rent agreements here to court, but I 
have not those in mv ])ossession. To the best of mv knowl- 
edge, Hr. II. (). Plugge has them I imagine. I have no 
agreement between Lutz and Com])any and the corpora¬ 
tion for the rental of tlie store. I have books and records 
since 1912, showing the monthly rentals taken from the 
ciieck book from month to month. 

Mr. II. (). Plugge directt‘d me to draw a check for the 
rent from month to month. Since receiy/ing this sub])(pna 
duces tecum 1 liave talked with no one except a couple of 
men in the store. I did not talk with Mr. Herman Plugge. 
1 did talk with him over the telei)hone. M//. Plugge tele¬ 
phoned me and asked me if 1 was going to bring all of tlie 
sales recoi’ds down here and 1 told him 1 had been sub- 
jHPnaed and was coming i*ight away. 

I sim])ly told Mi‘. Plugge that 1 was re(piired to bring 
some books. The rental is $2r)() a month for the store at 
this time. It was $22.7 in 1912. Hight after 1912 there was 
an increase of $2.7 a month. The rent remained $250.00 
until January 191!) when it was increased to $300 a month 
and we are still paying that. I have no records for the 
rental of the other j)ortion of the building. I suppose Mr. 
H. 0. Plugge has that. I am not familiar with the records 
of the corporation as I never had anything to do with them. 

I looked for the stock book after I was subpoenaed and I 
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brought that here. On starch 11, 1924, I was directed to 
pay a dividend of 3%. Mr. Gross received a check for 

$348 Mr. Plugge $360 and Mr. West $12. 

91 Those are the onlv stockholders. The check of 

* 

Mr. Alfred Gross was returned not cashed. The 
check has never been cashed. I know positively nothing 
about the corporation. Mr. West is a stockholders for four 
shares. Mr. Herman Plugge a stockholder for 120 shares 
and ^Ir. Gross for 116 shares. The total stock of the cor¬ 
poration is 240 shares at par value $100 each. The book 
that I have does not show what ]\lr. West paid for his stock. 
It is a record of the checks I have paid out. Of all pay¬ 
ment- that I have made out of the check book. There is no 
record of monev received from the stock. 

This book is the record of Lutz and Company, Inc. run¬ 
ning back to 1911. There are books before this and I will 
try to find that. I think I can locate that book, and bring 
it down this afternoon. Witness was then asked to bring 
down the original book, the original entries of the corpora¬ 
tion in October 1908, and witness re])lied that the only book 
that he had was the one book, the cash book. 1 did not hav^e 
access to that until T looked for it when I saw the subpoena. 
The subpoena for me to bring the minute book, the stock 
books and the books of original entry showing the begin¬ 
ning of the business of ljutz and (k)mj)any, but I did not 
have access to the minute book. I have a ledger, but it does 
not have the minutes of the meeting of Lutz and Company. 
1 j)resume it contains the original entries at the time of the 
incorporation of Lutz and Company. I will try to find it 
and bring it down. Thev have a minute book but I don’t 
know where it is. 


Cross-examination: 

'riiis book shows the dividend paid by the Company in 
prior years. There was a dividen/ declared in January, 
1912, and Mr. Gross and Mr. Plugge each got $178 dividend; 
Frank Lutz got $120; and W. F. Plugge $4. In May, 1912 
Mr. Gross and Mr. Plugge got a dividend of $118 each; Mr. 

W. F. Plugge $4. In February 1913 there was $118 
92 dividend paid to Mr. Gross and Mr. Plugge each; 

Mr. F. W. Plugge $4. There were no dividends de¬ 
clared in 1914, and 1915. There was a dividend declared 
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in 1916 of $120 to Mr. Plugge; $116 to Mr. Gross and $4 to 
F. W. Plugge. That was a dividend of 1%. There was no 
dividend in 1917. In 1918 January 7th, there was a divi¬ 
dend of $232 to Mr. Gross; $236 to Mr. H. O. Plugge and $8 
to F. AV. Plugge. There were no more dividend- declared 
in 1918. 

In 1919 August 12th, there is a dividend of 5% divided 
$1,200 to Mr. Plugge; $1,160 to Mr. (iross and $40 to F. AV. 
Plugge. Ill January 1919 there was a 30% dividend de¬ 
clared. $2,400 to 11. (). Plugge; $2,320 to Air. Gross and 
$80 to F. AA^. Plugge. There was a dividend in 1920 de¬ 
clared on January 2iul and there was paid to Mr. Gross 
$1,160; Air. Herman Plugge $1,200 and Air. F. AA". Plugge 
$40. In 1921 there was a 0% dividend declared and there 
was paid to Air. Gross $580; Air. Plugge $600 and Air. F. AV. 
Plugge $20. In 1918 there was a dividend of 12% the total 
amount for that dividen/ was $476. $232 to Air. Gross; 

to Air. Herman Plugge $23(); and $8 to Air. F. AV. Plugge. 
Another dividen/ on April 15th to Air. Gross $580; Air. 
Plugge $600; Air. F. AV. Plugge $20. On Jan. 10, 1922, 
prior to Air. Gross’ death, there was a dividend of $232 to 
Air. Gross, $240 to Air. Plugge, and $8 to Air. F. AA". Plugge. 
Air. books do not show what salaries were drawn bv Air. 
Plugge and Air. Gross during the year- 1913, 1914. Air. 
H. O. Plugge is the onlv man that can tell you that because 
he is the man that paid them. 

He gave each man his envelo])e on Saturday night before 
he close- and the total oidv is given to me. AIv books onlv 
showed the weekly salaries, lumped and all salaries were 
paid in cash. The books would not show the individual 
salaries of Air. Plugge and Air. Gross. I kept the book that 
I have been testifying f]-om since the latter part of 1912 
up to the present date and you will find no record of salary 
payments in that book. That is simjdy a record of things 
that were paid by checks. Not even the lump sum salaries 
is show- in this i)ook, but the lump sum salaries is 
93 shown in the cash book and I did not bring that down 
because the subpania said books of original entries 
and this is the journal. 1 have a ledger. 

I have no record of any payments to Air. Alfred G. Gross 
during the year 1914, other than his salary and I have no 
record of what salary he drew. There were no moneys 
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paid to him during 1915, 1916, 1917 or 1918, except his 
salaries and dividends. 

Thereafter and on another dav returned and testified on 
direct examination in substance thus: 

I cannot find any moneys paid to Mr. Gross from 1912 
up to the time of his death except his dividends. Mr. Her¬ 
man Plugge got some money out of the business aside from 
the dividends. I find the following checks paid to him: 
June 25, 1914 $150; on the 8th of February, 1916, a check 
for $100. On July 8, 1916, a check for $250. On the 9th 
of October, 1918, a check for $1,000. On the 31st of De¬ 
cember, 1918, a check for $836.60. On the 4th of April, 
1919, a check for $381.22. On the 10th of July, 1919, a 
check for $488.28. On the 11th of December, 1919, a ce/?ck 
for $372.73. On the 31st of December, 1919, a check for 
$722.14. On the 20tli of April, 1920, a check for $480.79. 
On the 14th of July 1920, a check for $373.41. On the 21st 
of December, 1920, a check for $480.13. On the 2nd of Feb¬ 
ruary, 1921 a check for $763.51. 

Thereupon the witness was asked if he brought the ledger 
of the firm of Lutz and (Mm])any and he answered no that 
he did not understand that von had asked for it. There- 
upon the witness was requested to bring the ledger 
94 for 1914 and the ledger for 1907 showing the original 
entries beginning with the ])usiness of the corpora¬ 
tion. 

Witness: I brought the books showing the salaries in 
lump. I brought the checks and T have the» with me and 
then I Ve got the minute book. This salary count shows 
the lump sum each week and that was given me by Mr. 
Herman Plugge. I do not know of any book so far as I 
can tell that will give von the salaries other than in this 
lump form to ^Ir. Plugge. T have never seen such a book. 
These checks will show for what they were drawn. The 
first three times for salary, the balance were, that is in the 
shape of salary. Thereupon the witness was asked to re¬ 
turn to Court in the afternoon and to produce the ledger of 
1914, 1915, and 1916 and also from the time Lutz and Com¬ 
pany was incorporated. 


DO 
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After recess the witness returned and testified thus: 

I have the led<^^ers from 1910 to 1921. I was unable to 
locate one for 1907,1908 or 1909 and I never knew that such 
was in existence. However I will make a search for it. 
In this ledger of 1910 I notice that in the capital stock ac¬ 
count the entrv is not forwarded but marked, ‘‘Bv State- 
ment.'’ This ledger appears to have been opened up in 
1910. There is no individual account in this ledger with 
Herman 0. Plugge. 1 keep two different ledger-. I keep 
an account ledger with the customers’ accounts. The 
charges and credits of their accounts. This is the general 
ledger of the vear's business from vear to vear. There is a 
small account with Herman 0. Plugge but it has been in¬ 
active for some time. There is no stock account. 

There is no record in this book of the transaction of the 
acquiring of Frank Lutz’ shares by Herman 0. Plugge in 
Lutz and Fompany. I could not tell you where you could 
find it. Tliere is no record of an account with Frederick W. 
Idugge. Witness’ attention was then directed to an entry 
ill tlie stock book showing two shares of stock issued to 
F. W. Plugge on the 2,‘lrd of June, 1911. 

95 He was asked if he had anything to show what he 

paid for it and he answered, “Xo, sir, not in any 

book.” 

Witness’ attention was then dii’ected to the stock book 
showing an entry of October 1, 1908 of a certificate of stock 
for 90 sliares issued to H. (). Plugge and he was aL^ed if 
tliere was anything in his books or anv book the witness 
had to show how it was ])aid and how much was paid for it. 
He answered ”Xo, sir.” 

Witness’ attention was then directed to an entrv in the 
stock book under date of November 1, 1911 showing a cer¬ 
tificate of stock issued to Herman 0. l^lugge for 89 shares 
and he was asked if theie was anything in anv of the books 
that witness had or had seen to show what the was paid for 
that stock and how it paid for it. Answer? “No, sir.” 
There is no account in the books of J. Samueal and there is 
nothing to show how the 4 shares were paid for and how 
much was ])aid for them. Hr. West is a brother-in-law of 
^Ir. Herman O. Plugge. Thev married sisters. There is 
liothing in the cash book to show the money received from 
any of those transactions. 
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Cross-examination: 

I did not make any of the transfers or issued any of the 
stock or have anything to do with the stock business and 

so I do not see how I can tcstifv as to them. I know noth- 

% 

ing about the stock transactions except from hearsay. 
Thereupon call was made by plaintiffs upon the witness 
to bring into Court the ledger of Lutz and Company, Inc., 
commencing with the incorporation of the business in 1907. 
The call now being made upon Mr. Herman Plugge to pro¬ 
duce, in addition to the witness, the bookkeeper. 

Thereupon Herman 0. Plugge was called by the plain- 
titfs and after being first duly sworn testified in substance 
thus: 

Q. Mr. Plugge, you heard me ask your nephew the 
96 other day when he left the stand if he would produce 
the ledger of Lutz and Company, Inc. from 1907, the 
time when Lutz and Comi)any was incorporated, didn’t 
you? 

A. I think so. 

Q. Did you get them for him? 

A. I suppose he got them. 

Q. Did you ask him anything about it or assist him in 
any way to get it ? 

A. 1 told him to bring up whatever you asked him for. 

I cannot hear very well and I could not hear back there all 
the questions that you asked him. I do not know whether 
I heard you ask him to produce then or not. No I did not 
hear anything particular of that kind. I could not catch 
every word you said. lie can bring up whatever is neces- 
sarv. I reallv cannot sav whether I have such a ledger or 
not. I have no stock book account that I know of. I do 
not think we ever had one. I never kept the books—I left 
them to the bookkeeper. 

I could not give you the name of the bookkeeper who kept 
our books in 1907. Do not remember. Mr. Schlosser is 
mistaken when he says that I kept the stock books and 
things like that. I never kept any books except little per¬ 
sonal memorandums. 
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Thereupon the following announcement was made: 

Gardiner: If your Honor pleases, I made a call here 
last week, for the production of a ledger, and I want that 
ledger before I undertake to examine this witness furtherc. 
If he says he cannot find it, all right. He admits he made 
no search. 

The Witness: I presume he cannot find it, because I 
looked over the ledger the other day, and found one of 1840. 

Q. But you have just now said that you made no search, 
but vou said he did. 

A. The clerk did. He brought it down and said, ‘‘Mr. 
Plugge, here is the ledger of 1840.-’ 

Q. I do not care anything about 1840. 

A. He was looking all through the ledgers. I leave that 
all to the bookkeeper. He is the one who does all the book- 
kee])ing. I never ke])t books. I would not know how to do 
it if I did. 1 never had any experience in that line. 

Mr. Gardiner: I should like to have this witness in¬ 
structed— 

Mr. Yeatman: He said he would go back and look for it, 
and bring it tomorrow if he could find it. Whv all this 
grandstand play? 

Mr. Gardiner: This gentlemen said he made no search. 

.Mr. Yeatman: He is not a bookkeeper. 

The Court: Is this gentlemen the president of the com¬ 
pany? 

The Witness: ]\Ir. Gross was the ])resident. I acted while 
he was absent. 

Tlie Court: Are you the president now? 

The Witness: I acted as one. In fact, we only had in¬ 
formal meetings. 

The Court: I think we ought to have that book if it is 
available. 

Mr. Yeatman: Absolutely, and we promise to get it. 

The Witness: Is it not here? 

Mr. Yeatman: He answered your question. He had one 
of the clerks to go all through the books and get ditferent 
books he wanted. 

^Ir. Gardiner: I want that book. 

Mr. Yeatman: If it si available, we will get it. 

The Witness: 1907 ? 
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Mr. Yeatman: If there is a ledger covering 1907 to 1910 
we want it. 

Mr. Gardiner: (Commencing with the opening of the cor¬ 
poration, the date of the incorporation, the opening ledger. 

The Witness: T do not think think that would be on the 
ledger, would it f 

Mr. Gardiner: We can go on with another witness, then. 

Mr. Yeatman: I want to go on with this witness and have 
von close vonr case. 

Mr. Gardiner: I will when we get this information; I will 
close our case. 

Mr. Yeatman: Very well, we will proceed. 
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Thereupon the witness was excused for further ex¬ 
amination until after the ledger for 1907 to 1910 was 
])roduced. 

And thereafter and on another day, Mr. (Camhell Plugge 
was further interrogated thus: 

I have the ledger for lf)07. The first entry is Novem¬ 
ber 11th, 1907. Witness was then asked to see if he could 
find in that book a stock account of Mr. Herman Plugge for 
the year 1907 and the witness answer-, have not ex¬ 
amined that book, Mr. Gardiner.” ”1 found it upstairs 
where we keep our hooks.” 

Not in Mr. Herman Plugges' otlice, but in the trunk room. 
I did not make anv of the entries in the book. The entries 
are not made in the handwriting of ^Ir. Herman O. Plugged 
I do not know in whose handwriting the entries are made, it 
was before mv time. 


Thereupon Herman 0. Plugge was recalled to the stand 
by the plaintiffs and testified in substance thus: 

The rental of the 3rd floor of 1335 G — is now $35. Wit¬ 
ness was then asked what the rental was in 1914 and he an¬ 
swered that it was vacant 3 or 4 years. At that time we 
were asking $35 for the first floor and $25 for the next floor. 
At the beginning of the War I raised it to $45 and the man 
upstairs pays $35 still. 
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Thereupon Mrs. Florence L. Boteler was again called to 
the stand for further cross examination and testified in 
substance thus: 

I cannot find mv heather’s bank book for the Xa- 
98 tional Bank of Washington. 1 saw it after mv 
Prather's death. I had it after his death and I had it 
before his death. Kver since 1 took charge of his atfairs. 
I never made de])osits to my Father’s credit in the bank. 
He had nothing to de])osit. 1 took his book down to have it 
balanced. I had charge* of mv Father’s affairs for 5 or (3 
years before he died. ^ly brother attended to it until he 
was not able to and then I took charge of it. 

Thereupon Cambell Plugge having been previously 
sworn was called to testifv for the defendants and tes- 
tified in substance thus: 

I have the list ol‘ withdrawals that I testified to in re¬ 
sponse to Mr. (lardiner’s (jiiestion as shown by the books to 
be made by H. (). Plugge. Thereupon the witness testified 
over the objection of ])laintift‘'s counsel and subject to the 
objection of ])laintitfs’ counsel, thus: 

The books show the ^loO ])aid into the cor])oration by Mr. 
Plugge. It is entered in the cash recei])t book as “unap¬ 
plied cash,’’ “loan from 11. (). Plugge.” The auditor’s 
annotation criticizes the form of eiitrv which should have 
been “Notes Pavahle.” When 1 counted mv cash that 
night it was $150 over. Mr. Plugge explained that the sur¬ 
plus was due to a deposit made by him to the credit of Lutz 
and Co. The book entry reads: “March 12, 1914, loan 
from II. O. Plugge, $150.” Tlu* $150 withdrawn is en¬ 
tered in the check stubs thus: “June 25,1!)14, check No. 198 
drawn to the order of II. (). Plugge, return loan made 
March 12, $150.00.” In answer to a (luestion of the Court, 
the witness stated that he remembered the occurrences, and 
remembered making the entries at the time. Check stub 
N^o. 1578, dated P^eb. 8, 1910 for $100 to ^Ir. Plugge, is 
ma-ked “return of loan ot' .March 10, 1915, for Government 
proposal.” The cash book, ])age 82, 1915, shows a deposit 
by Mr. Plugge on March 10, 1915, of $100 on proposal. 
Check stub No. 1098 July 8, 1910 to II. 0. Plugge for $250 
marked “Return loan May 10th.” The cash receipt book 
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shows at page 242 that on Maj" 16,1916, H. 0. Plugge loaned 
the Company $250. Witness then testified that all of the 
balance of the moneys withdrawn as testified to by him, by 
Mr. Plugge aside from the dividends, was return of moneys 
that Mr. Plugge had loaned the Company. Except that 
there was a withdrawal of $1,000 by ^Ir. Plugge under date 
of October 9, 1918 on account of salary. The record only 
shows this witlidrawal on account of salarv. 

1 wrote u]) the minute ])ook from what was told me by 
Mr. F. W. Plugge when he was secretary and afterwards by 
Mr. West when he was secretarv. I know the signature of 
Mr. F. W. Plugge and ^Ir. West and that is their signature 
to the minutes. The minute book shows that on August 1, 
1918 there was a special meeting of Lutz and Company and 
there appears at the bottom of those minutes, the signature 
of A. G. Gross H. 0. Plugge and F. W. Plugge. 

99 The resolution at that special meeting reads thus: 


^‘A sj)ecial meeting of Lutz and CV)mj)any, a cor¬ 
poration, as held at the Company’s offices at 1335 G Street, 
N. W. Washington, D. (\ at 1:30 P. M. August 6, 1918. 
^lessrs. A. G. Gross, H. (). Plugge and F. AV. Plugge, the 
entire directors, being ])resent. The following resolution 
as offered by Air. F. AV. Plugge duly seconded and upon 
vote unanimously voted, ‘Kesolved: That in addition to the 
regular salary paid to Air. II. O. Plugge, A"ice President and 
Treasurer of said Cor})oratiou, a sum equal to 2 % of the 
total gross sales of the Company, from January 1st, for 
services as general manager of the corporation shall be 
paid, such payments to be made at such times as and in 
such amounts as, the finances of the corporation warrants, 
the payments to be made only from the actual accumulated 
cash in the treasury of the Company.’ There being no fur¬ 
ther business before the Board the meeting as on motion 
adjourned. Signed: A. G. Gross, li. 0. Plugge treasurer, 
F. A\^. Plugge, secretary.” 


That is the signature of Air. Gross to those minutes. All 
these meeting- were held in the store, but 1 was not present. 
They would go upstairs and hold a meeting. The next 
meeting of the Company was held in January, 1919 and that 
was signed by Air. F. AA^. Plugge and all subsequent meet¬ 
ings. Air. Gross’ signature appears to the minutes of Au- 
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gust 1st, 1918, July oOtli, 1918, A])ril IT), 1918, January 7, 
1918, January 2ud, 1917, A])ril 18, 19ir), January 3rd, 191(), 
January 4, 1915, Ft*])ruary 11, 1914, February 18, 1913, 
January 14, 1913, January 27, 1912. All of these minutes 
were signed by ^Ir. dross, ^Ir. Herman Plugge and Mr. F. 
W. Plugge. 

I have the expense book of the corporation and I find at 
page 103 it shows j)ayment of salary to Clarence Banks. It 
shows that he received salary until August 8, 1917, but no 
salary subsetiuent to that time. 1- shows his salary each 
week uj) to that date. I find his name appearing each week 
through 1910 and 1917. 

100 Witness then ])roduced the cash sales book in which 
he identified entries made in the handwriting of Mr. 
Gross beginning with January 31, 1918 and going back¬ 
wards. For December the entiles in his handwriting read: 
Dec. 1917 a ring 35C; Dec. 15, 1917, re])airing case, $1.00; 
December 5, 1917, re])airing bag, $1.25; the witness read 34 
similar entries during 1917. Most entries in this cash sale 
book were made by the witness who was bookkeeper. But 
when he was otherwise occupied the ])ersouu/ making the 
sale would enter it in the book himself. All entries just re¬ 
ferred to were in ^Ir. Gross’ handwriting. The witness 
could not find the cash sales book for 1913, 1914, 1915 or 
1910. The witness read all entries in the handwriting of 
Mr. Gross in 1912. The cash sales record in his handwrit¬ 


ing showed some 200 sales during the year, of articles 
ranging from harness, rings at a few cents each to suit 
cases at $18. I find no entries in his handwriting between 
the 3rd and 7th of October, 1912. There were no entries 
on the 4th, 5th or 0th. I find an entrv on the 7th. The 
witness read entries in his handwriting on Dec. 28, Dcr. 28, 
1912, and on Jan. 2 and Jan. 3, 1913. The witness iden¬ 
tified entries in the handwriting of Mr. Gross, in a book 
where charges were entered against customers; the entries 
giving the name of the customer, the articles ])urchase-, and 
the price charged to his account. Such entries appear on 
the following dates: 1913: starch 25; April 13, April 22, 
May 23, Dec. 9 ; 1914 : Jan. 1, Jan. 24, April 0, April 11, June 
8; i910: Jan. 20, July 25. The witness stated that most of 
the entries in those charge books were made by him upon 
a salesman’s verbal direction; that when he was otherwise 
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engag-ed, the salesman would enter their own charges, the 
entries being divided np between the several clerks. I 
do not find any entries in his handwriting from June 8, 
1914 to October .‘list, 1914. The books of the Company 
have been audited from time to time bv the Auditor of the 
Wash. Tobacco Co. I remember the occasion when Mr. 
Gross had a fall in the store. We loosened his collar and 
then called the ambulance. The Kmergeiicy Hospital am¬ 
bulance came and took him awav. I was there everv dav 
from July 1911 until ]\lr. Gross left the store perma- 

nentlv. 

♦ 

Xo ambulance was called to the store at any time except 
that day that it took ^Ir. Gross away, upon the occasion that 
I have just mentioned. This occasion was before we en¬ 
tered the world war. It was in warm weather. It did not 
occur ill 1914. Mr. Gross in 1914, was in the best of health. 
He was very well acquainted with the harness business. I 
think most of these items we have read out were connected 
with the harness business. During 19K), 1914, and 1915, I 
entered on the books at his direction a fair share of sales— 
cash or charge. Mr. Gi-oss would make his sales like any 
one else in the store. Mr. Gross was away from the store 

after that fall about or 4 davs and wlnni he came back he 

• 

lesnmed his dnti(‘s as before*. Mr. Gross had several 
fainting s])ells after the first fall in the store. Several 
months afterwards 1 would sav. Four or Five months 
after, I would sav. Four months after mavbe. I do not 
know of anv other occasion when the ambulance was called 

ft 

to our place. !Mr. Gross was in perfect physical condition 
before the fall. His shoulder did not droo]). He was very 
active, and cheerful, and always joking. 1 noticed the 
droop of the shonhh*!’ and the dragging of the foot after 
the fall, but 1 am not prepared to say that he had that 
droop immediately after the fall, but 1 certainly noticed it 
sometime within a year after the fall, and his physical con¬ 
dition got weaker all the time, but I did not notice any 
particular change in him right after he came back. 

I recollect ^Ir. Gross having a bruise on his eye, but my 
recollection is that it was caused by this fall in 191(1. 1 did 

not see any such condition ])rior to l!)l(i. 

101 When ^ir. Gross came back after his fall, he went 
on as before, waiting on his customers, between 1916 

7—4425a 
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and 1918 when lie stopped coming down to the store 'Sir, 
Gross almost invariably would be at the store when I got 
down at eight in the morning; he stayed until 5:oO or 6 
wlien we closed. 

I remember that Mr. Gross would frequently discuss the 
war in 1914. 1 remember that in 1914, he read the paper 

when an extra was gotten out when the German Fleet bom¬ 
barded Scarboro. He read the paper and said he thought 
it a remarkalde feat to get past the close blockade. “You 
have got to watch these Germans.” I have heard him dis¬ 
cuss the possibility of the United States entering the war. 
I have heard him discuss the subjects of the morning t)a- 
pers, during the year- 1913, 1914, 1915, 1916. I think that 
Mr. Gross was of sound mind and capable of executing a 
valid deed or contract prior to his fall in the store. 

Cross-examination: 

I think that his fall affected him. I have no doubt of 
that. 1 thought that Mr. Gross was in possession of all of 
his senses uj) until the time of his fall. At the time of the 
fall I was prepared to have him alTected mentally but when 
he came back and entered into business, just as he had be¬ 
fore the fall, 1 thought it had not alTected him. 

About a year aftiu- that I made up my mind the fall had 
weakened his mental condition — during that vear he had 
a couple of falls and 1 thought that I had been kidding my¬ 
self and then 1 thought that he had gotten i)erfectly al¬ 
right again. 1 was in the store ])ractically every day—to 
mv knowledge Mr. Gross was alwavs there until 1916. 
From August .V:?, 1912, up to October, 1912 there are no 
entries in the handwriting of Mr. Gross in the book charges. 
He may have madt* charge sales during that ])eriod and 
somebody else wrote it up for him. ^Ir. Gross was in the 
store every day during that i)eriod. 1 did not hear the 

testimonv of the familv that he had had a fall in the fall of 

• • 

1912. There is a space in the cash book of 3 days in October, 
1912, when h(‘ did not post any cash. 1 can explain that 
by saying that there are a number of lajises in the cash 
book greater than that and if von will look in the cash book 

\ou will lind that the sales ran anvwhere from 3 or 4 to 15 

• • 

or 20 a day. It might hapi)en that he couldn’t get a sale 
during that day. 1 cannot produce the cash book for An- 
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gust, 1914. I have looked a couple of times for it and still 
tldiik it is in the store. I looked for it yesterday and looked 
for it the day before. 1 think that 1913, 1914, and 1915, are 

the same book—thev run about three vears to the book. 

• * 

When I went there in 1911 ^Ir. Gross was mv boss—when I 
wanted to get off I asked him. 


102 Redirect examination: 

His fall in the store, when the ambulance came for him, 
was the summer before we went into the war—when we 
were thinking about going in—we entered the war in April 
1917. 

From ]\Ir. Gross’ actions in the store at that time and 
from what he did, I saw no difference in him from anv other 
person in the store engaged in waiting on the trade. When 
he came back after his fall he a])parently took up where he 
left off; and it was not for sometime thereafter, that I 
noticed a dilference in him, wlTn'li difference 1 attributed 
to the fall. 

There were no books with rcd'eiUMice to salarv other than 
those that I have j)roduced here today, to my knowledge, 
and I got my information from a sli]) that was handed me 
each Monday morning from Mv. 11. (). Plugge and entered 
the aggregate of all the salaries o])posite the list of all em¬ 
ployees. 


103 
thus: 


Thereupon Edward G. Perry being lirst duly 
sworn on oath testitied for the plaintiffs in substance/ 


That he has been in the real estate business for 25 years; 
been familiar with the Lntz i)ro])erty for 15 years or more; 
had handled many j)roperties in that neighborhood and the 
witness specialized on rental and pi-o])erty management. 

In the witness’ judgment the rental value of the Lutz and 
Co. property in 1914 was in round figures $8,000 a year. 
'I'hat propert}^ would rent today for $16,700 a year. 


Cross-examination: 

When I say the property would rent for $8,000 a year in 
1914 I assume that the same improvements are there. I 
know that the front improvements were there but I do not 
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know about tlio back. In fixing tlio value I fix them on the 
basis that the jiarties renting them would have no interest 
in the value. 


Thereupon Frank B. Schossler l)eing first duly sworn on 
oath testilied for the plaintitfs in substance thus: 

Have ])een a member of the Bar since Februarv 1924 am 
now employed and have been em]doyed since 1919 in the in¬ 
come tax unit. Have lived in Washington all of mv life. I 
was emjiloyed as a sort of bookkeeper for Lutz ic Lo. for 
two vears from 1909 to 1911. 

I did not keep a complete set of books. I had not access 
to the private books that might have been ke])t. Or of cor¬ 
poration records. I don't know that any were kei)t. My 
hooks consisted soh'lv of the cash hooks and the account 
ledger. If the other books were kept they were kept by 
Mr. Pliiggi* in the balconv of the store above me. 

We(‘kly Mr. Plugge gave me the salary ex])enses. 
104 That is a lump sum. Mr. Plugge had his office in a 
balcony in the rear ot* the store, from which ])osition 

he could see all over the store. Mr. dross was an elderlv 

• 

man. He, as I recall, did very little of anything. Ih* was 
hardly considered cai)able of doing anything. If he at¬ 
tempted to make a sale usually Mr. Plugge would come 
down and take it away from him. He s])ent most of his 
time ai’ound mv office. Mr. Plugge is the onlv one I ever 
received any orders from. Mr. Plugge gave instructions 
to ^Ir. dross. ^Ir. dross gave no instructions. 

Mr. dross was there until five, and from eight in the 
morning everv dav. The old gentleman was getting more 
feeble everv dav. 


Cross-examination: 

At the time I was there there were two colored men, one 
a driver, the other a porter, a Miss Brown, who was a sales- 
ladv and Mr. Plugge and Mr. dross. ^Ir. Frank Lutz was 
there. He was around the store at the beginning but did 
not have any specific dntii'S. I do not know whether he was 
an official of the Com])any or not. 

Mr. dross was vei’y regular in appearing in the store. 
Tlie store was always oi)en when I came in, and he was 
usually there. He was neat and his appearance was good. 
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He lias conversed with me at ditTerent times. For one 
thill" he objected to some of Mr. Plunge’s policies in the 
conduct of the business. One was the buying of stock that 
he objected to, because it was all going back into stock. 
Personally, I agreed with his opinion of the policies. 
There was nothing irrational about that. He used to come to 
my bookkeeper’s cage continually and ask if I had charged 
a customer with the purchase he had made—naming the 
customer and the article purchased. I considered myself 
working for Mr. Plugge. I took no orders from ]\Ir. Gross. 
Mr. Gross looked up to ^Ir. Plugge as a sort of king, as a 
boss, and jumped at his very word. 


Thereupon Charles E, Marsh being first duly sworn tes¬ 
tified for the plaintiffs in substance thus: 

I have been employed by the real estate and the Columbia 
Titrile Insurance C’ompany for aliout ‘I years as treasurer 
and assistant since 1907 and since 1907 1 have been in 
cliai'ge of the settlements of sales and transfers. 
107) We make about from 250 to .‘lOO settlemmits a month. 

'riiere has been no case in the otlice during all of the 
time that I have been there when the purchaser took an 
$18,000 note unsecured as a part of the ])urchase price or as 
much as $18,000. 


(’ross-e.\amination: 


The defendants’ Plxhibit one was jirepared by the title 
Company and defendants’ exhibit 2 was ])r(‘])ared by the 
title company and I took both acknowledgments. Mr. 
Gross a])])eared ])ersonally before me and gave no evidence 
of Dot being of unsound mind. The settlement of the sale 
as shown in the statement of my company attached to Lutz 
(’ross Exam., Ex. #1, is signed by me, it is settlement 
#0057, March 50, 1911, was made by my com])any. 1 have 
no recollection as to who advised with us with reference to 
the settlement without refreshing mv memorv from the rec- 
ords. When a man or woman appears at the title com- 
]>any for us to take his acknowledgment we would ordi- 
nar-lv take no notice of their condition or their actions; if 


thev were unusual in anv wav, we might. 

I do not see where a Notary could absolutely refuse, al¬ 
though a man might act peculiar, to take his acknowledg- 


102 


F. L. BOTELER ET AL. VS. H. 0. PLUGGE ET AL. 


ment. He is not sittin^: in jiidj^nicnt as to whether a man is 
crazy or not. Usually the ])arty is introduced by the ai>ent 
and we have him hold up his hand and take his acknowledg¬ 
ment. 


Thereupon Paul Bryden bidng called by the plaintiffs tes¬ 
tified in substance thus: 

I have rented the third floor of IdMo (J Street for about 8 
years. Kented it from ^Ir. Herman Plugge. Paid $35 for 
two years and $45 a month thereafter. 


105a The following documents offered bv the defendant- 
were placed in evidence: 

This agreement, Made and entered into this 2fith dav of 
January, in the year of our Lord one thousand nine hun- 
dred and seven, by and Ix^twecMi Alfi'ed (i. (Jross, Herman (). 
Plugge and Frank A. Lutz, all of the Uity of Washington, 
and District of Uoluinbia, 

Witnesseth, Whei'(‘as the said ])arlies have purchased lots 
numberetl fifty (50) and fifty-one (51) in J. A. Harri¬ 
son's subdivision of ])art of s(piare numbered two hun¬ 
dred and fifty two (252) in said ('ity and District as said 
subdivision is recorded in Look Xo. 12, ])age 123 of the 
records of the (fllici* of the SurV(‘Vor of said District of (\)- 
lumbia, and hold the title thereto as tiaiants in common in 
equal moieties. 

And whereas said ])urchase of said real estate was made 
by said parties with the view and the purpose of keeping 
the said property intact for the uses of their business, 
in which they are now jointly interested as co])artners, 
and to give to the otlnu's a jireference or o])tion to ])ur- 
chase his said interest in the event that any one of the said 
parties should for any reason, at any time thereafter desire 
to sell or dis])ose of the saiin*. 

Now therefore, this agreement witnesseth: 'That the said 
parties for and in consideration of the premises and of the 
sum of one dollar in current money to each in hand paid by 
the others, receipt whereof is hereby acknowledged at and 
before the sealing and delivery of these ])resents, have cove¬ 
nanted and agreed and do by these ])resents covenant and 
agree each with the others in manner and torm following, 
that is to sav: 
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105& First. That ncitlior of said parties will ever sell 
or offer for sale his said interest or any fractional 
part thereof in said described real estate without first offer¬ 
ing the same in writing to the other two parties at and for 
the actual cost price paid by him for such interest in 
said real estate including improvements thereon at the time 
of such offer and in case of acceptance thereof within ten 
(ten) days thereafter by the other two parties or either 
of them, he will make a valid con/yeyance in fee simple 
free from encumbrance, of his said interest accordingly, 
upon compliance by said parties or either of them with the 
following terms of sale, to wit: one-third (1/3) of the 
purchase money to be paid in cash, and the l)alance in two 
(2) equal instalments at one (1) and two (2) years with 
interest at the rate of five (o) per cent ])er annum, pay- 
a])le semiannually, or all cash at the option of the pur¬ 
chaser. The deferred ])ayments are to be secured by the 
notes of the purchaser or ])urchasers, and a deed of trust 
upon the interest sold. The terms of sale are to be com- 
])lied with in thirty (30) days after the oiTei* is accepted. 
All conveyancing is to be at the cost of the ])urchaser and 
the taxes, insurance, rents and water rents are to be ad- 
iusted to the dav of deliverv of deed. 

Sccoiul. That in case said offer be not aec(‘pted or the 
said terms of sale aforesaid be not ('omplied with, by the 
])urchaser or ])urchasers, the said ])arty desiring to sell his 
interest as aforesaid, shall be at liberty to sell and dispose 
of the same in such wise as he may see fit and the option 
or preference hereinbefore provided for shall be at 
l()5c an end. 

Third. That neither ])arty to this agreement shall 
during the ownershij) of his said intcu’est in said real estate 
place any deed of trust, mortgage or otlicn* licni upon said 
real estate without the consent of the other two ])arties 
and then only in subjugation and subordination to all the 
terms and iu*ovisions of this agreement. 

Fourth. That this agreement and each and every pro¬ 
vision thereof shall be binding on the heirs, executors, ad¬ 
ministrators and assigns of the said parties hereto respect- 
ivelv. 
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In testimony Avliereof, the said parties have hereunto set 

their hands and seals on tin* dav and vear first hereinbefore 

• • 

written, in triplicate. 

ALFHFd) (;. (IROSS. [seal.] 

IIFKMAX (). PLUGGE. [seal.] 
FRANK A. LUTZ [seal.] 

Signed, sealed and delivered in the presence of: 

J. WILDER LATIMER. 


District of Columbia, ss: 

I, J. Wilmer Latimer, a Notary Public, in and for the Dis¬ 
trict of (’olumbia, do hereby certify that Alfred G. Gross, 
Herman (). Plugge and I'rank A. Lutz, parties to a certain 
agreement bearing date the iMith day of January, 1907, and 
liereunto aninexed, ])ersonally a])p(‘ared before me, the said 
Alfred G. Gross, Herman (). Plugge and Frank A. Lutz, 
being j)ersonally w(‘ll known to nu‘ to be the ])ersons who 
executed tlie said agriHuneiit and acknowledged the same to 
be their act and d(‘(‘d. 

Given under mv hand and oHicial seal this ‘Jbth dav of 

• « 

January, A. D. 1907. 

[notarial seal.] j. Wli.MER LATIMER, 

Xofarif Public, I). 

This agreement was bound in the manuscript cover 
lOoJ of Edward A. N(‘wman, attorney and Counsellor at 
law. 

Pccfl. Dated April .‘>0, PJ14, bc'twetMi Alfred G. Gross, 
widower, Fred W. Plngg(‘, wher(‘by said Gross conveyed an 
undivided one-fourth int(*rest in lainl described as a part of 
Lot 2()() in Sipiare ‘Jo'J, tin* front ))art of the ])remises in 
question. Deed is signed by Gross and witnessed by Chas. 
E. Marsh, and a('knowh‘dg(‘d taken hefon' the said C. E. 
Marsh, and is wi'ittmi on tln‘ form of the Real Estate Title 
Co. and Columbia Insurance Co. 

Siiuilar ficcfl ot‘ even date*. A]>ril JO, 1914, from Alfred G. 
Gross, widowin’, to August II. Plugge, eonv(‘ying to the said 
August 11. Plugge, an undividi*d one-fourth interest in the 
property described as |)art of Lot GO in Square 252; this 
deed being on the same form as the deed to F. W. Plugge 
and acknowledged l)efore C. E. Marsh. 
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Both deeds aforementioned were recor-edr/ at 12 o’clock 
on May 2, 1914. Deed from F. A. Lntz and wife to Alfred 
G. Gross and Herman C. Plngge, dated Marcli 29, 1911, re¬ 
corded March 30, 1911, whereby the said Lutz conveyed to 
the said Gross and Pliigge an undivided one-third interest 
in the property above. 

Deed of Trust. Dated March 29,1911, recorded March 39, 
1911, from Alfred G. Gross and Herman 0. Plugge and 
wife, in favor of W. J. Glather and Milton Aile- securing 
a loan in the sum of $25,000. Acknowledgments were taken 
by C. E. Marsh. Deed of trust on the form of the Title 
Company. 

Deed. Whereby the property in question was conveyed to 
Alfred G. Gross, H. 0. Plugge, Frank A. Lutz, dated Ja. 
26, 1907, red eroded. 

Lease. Lease dated April 1, 1907, from A. G. Gross, H. 
O. Plugge, & F. A. Lutz, who describe themselves as owners 
to Lutz & Co., in ecpial moieties as tenants in common of the 
premises descri])ed in 1325 G St. X. W. exce])ting certain 
rooms on the second and third lloors of the main Building, 
for a term of live years commeiieiiig July 1, 1907, for the 
sum of $225 per mo. Signed and sealed by A. G. Gross, H. 
0. Plugge, F. A. Lutz, witnessed by J. W. Kiley and on be¬ 
half of Lutz & Co. bv the above mentioned. 


Thereupon Robert S. Regar being first duly sworn testi¬ 
fied for the defendants in substance thus: 

I am Chief Clerk at the Post Office Department of the 
United States Government and have been such since 
1923. 

106 Prior to that I was Personal Officer, and 1 was 
originally appointed in the Post Office in 1909. When 
T was personcl officer during 1915, 1916 and 1917. Witness 
states that he examined the records of the Post Office De¬ 
partment between 1912 and 1922 and did not find the name 
of Clarence Bank thereon. 

According — the records of the Dejiartment he was not 
employed in the Post Office Department. He was not em¬ 
ployed there during that period of time. 


F. L. BOTELER ET AL. VS. H. 0. PLUGGE ET AL. 


lOG 


Thereupon J. E. Weeks being first duly sworn testified 
for the defendants in substance thus: 

He is traiisjiortation time kee])er of Washington Termi¬ 
nal Company. His duties are to keep trac/ of the men in 
tlie transpor-ation department, service records and appli¬ 
cations for employment. Witness has the application /of 
(’larence Jbinks for emjdoyment. Bank is still employed 
by the Service according to the record. He is a porter in 
tlie baggage department hauling mail and baggage. 

Thereu])on Bank's application was marked for identifi¬ 
cation. “He was not employed there during that period 
of time.’’ 


Thereuiion Charles A. Cue l)eing first duly sworn testi¬ 
fied for the defendants in sniistance thus: 

I am a real estate sah‘sman, associated with Hr. Thomas 
Jarrell. I have known Mr. Herman Plngge and Mr. Alfred 
('•I’oss ])ractieally all of my life. 1 became accpiainted with 
Mr. dross at the time 1 went with Lutz and Comjiany in 
lbl4. I was with Lutz and (’ompany from April to July or 
August, 11)14, I was a clerk in the store, waiting on trade. 
He was *2.4 vears old at the time. Mr. Plngge, Mr. Gross 
and Ml’, ('ambell Plngge and Miss Brown alwavs waited on 
tiach*. Saw Mr. Gross jiraeticallv evcn v dav. I would get 
at the store about 7 :‘)0 in the morning and Mr. Gross 
107 would meet me down there some mornings. Mr. 

Gross waited on customers. I’ve seen him. When 
^Ir. Gross would wait on the customers, he would try to 
satisfy them. He would handle himself just like any other 
])erson. When he would make a sale he would make the 
change himself. Ib‘ would make the entry on the book 
Vi’hen the sale was to credit. Mr. Gross did not have a fall 
in the store whih' I was tluu'e to mv knowledge. He was in 
the store every day I was and I was always there except 
Sundays. 1 cannot recall whether Mr. Gross read the news¬ 
papers or not. 1 used to talk with Mr. Gross in the store. 
I saw ^Ir. Gross’ daughters in the store during that time. 

The goods were marked with little stickers to show the 
])rice. When they were off, 1 would ask Mr. Plugge, Mr. 
Gross or ^Ir. Campbell Plugge. 

Mr. Gross used to tell me the prices sometimes and Mr. 
Gross had no difficulty in stating them. He made change 
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without difficulty. Seemed to be quite bright and spry for 
a man of his age. Quite active. I do not recall his daugh¬ 
ters coming in the store to take him home. No ambulance 
from the Emergency Hospital came there. He used to talk 
about the advent of the automol)ile, and he figured that 
horses were dropping back and that would hurt the harness 

business. Business was not verv brisk at the time I was 

» 

there, but Mr. Gross would wait on his share of customers. 

He appeared to me to be of sound mind and capable of 
executing a contract. 


Cross-examination : 

Mr. Plugge employed me, he and my Dad went to school 
together. We were not related in any way. Never saw 
Mr. Herman Plugge assist Mr. Gross in waiting on people. 
During the time 1 was there Mi*. Gross was an active, ene- 
gertic, wide awake business man with as good sense as you 
or I. There was no imjjodimeiit in his speech. 

He was erect in carriage, no im])ediment in his walk. 

]\lr. Gross left earlv did not stav until the store closed. 

% • 

But we would leave at 5 or half ])ast 5. 


Therenpoii William S. Martin bcMiig first duly sworn testi¬ 
fied for the defendants in snbstance thus: 

Employed by the American Ic(‘ (Vnniiany as harness 

maker. Have know- Mr. Gross for foi*tv vears or more. 

• • 

I went to work for Luiz and Comjiany in either 1916 or 
1917, just shortly before the Spanish American War, 1896 
and 1897, and 1 stayed with them until 1914. 

I was with them when they moved up to G Street. 
108 1 left in A])ril or May of that year. On G Street 

I worked on the drd floor back room. Where w^e 
could look over the store room. Clear over the street. I 
saw Mr. Gross every day. lie was a clerk on the first floor, 
and a partner in the business waiting on the business and 
everything. We went to woi*k at half past seven and Mr. 
Gross would be there before we got there and open the store. 
That was true in 1914 nj) until the time that I left. Mr. 
Gross would come in the shop and give orders for different 
things. I talked to Mr. Gross several times downstairs. 
Many times after we quit work I would go down in the store 
and sit and talk with him. Talk about business. I would 
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tfilk about tilings that I Avanted and lie would see that I got 
’em. We quit work at 5:30. This continued up until the 
time I left. Never failed to recognize me. He was an 
active business man of sound common sense. As smart an 
man as von wanted to run across. I do not consider he 
had an equal for his age as a salesman. 

Last time I saw him in the store was 1918 or 1919. I 
went there to buv some leather. He was sick at no time 
when 1 was there except when he went to h^'lorida. Hr. 
Gross was of sound mind and capable of transacting busi¬ 
ness, I will swear he was—swear he was, sir. He was as 
rational man as I ever came in contact with and I have no 
interest in this litigation. 

Cross-examination: 

We stopped work in the sho]) at 5:30 and the store closed 
at () it was between those hours that I would talk with Mr. 
Gross. We were working on a District Government Con¬ 
tract and I would t(‘ll him what ought to be done and what 
I wanted—he would get it for me if he did not have it on 
hand. 

Mr. Gross never objected to anything I wanted and 
always agreed with everything. When Mr. Plugge was 
down stairs I went to him for orders, but most of the time 
Mr. (Jross was there and I would go to him. 1 could see 
^Ir. Gross waiting on customers. I could see downstairs if 
1 left my bench and looked over. I never saw Mr. Plugge 
take Mr. Gross' customers. I could look from mv bench 
light out ovei’ the str(*<‘t. I didn't see no change in Mr. 
Gross when J left than when 1 went there. No change 
))liysically or mentally, only he was advancing in age. 
When I last saw him it was in the store in 1917 or 1918 and 
J never saw a bit of difference in him then. 


109 Thereuiion Mongomery Blair being first duly 
sworn testitied for the defendants in substance thus: 


Have been a member of the Bar since about ’88 or '89. 
Have known Mr. Herman IMugge and Mr. Alfred Gross for 
manv manv vears. 1 was a customer of the store and re- 
garded them both as friends. 1 had business dealing- with 
them on Penn. Avenue and after they moved up on G Street. 
During 1913 and 1914 1 had occasion to go into the store 
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about once a week. I used — ma6?e it a point to have Mr. 
Plugge or Mr. Gross wait on me when I went in the store. 
J came in contact with Mr. Gross practically up to the time 
he left the store. ^ly purchases were usually charged. 

During the year 1913 1 undoubtedly made purchases from 
Mr. Gross. He would exhibit the goods and quote the 
prices and arrange for the charge and I don’t remember 
ever receiving an incorrect bill. I have also seen Mr. 
Gross wait on other customers when I was there. During 
the year of 1913 and 1914 I observed no change in his 
ability to get about the store or wait on customers. On 
those occasions I have frequently la-ked with Mr. Gross. 
The conversation being generally business. I think ^Ir. 
Gross was of sound mind in 1914. Mr. Gross never failed 
to recognize me or identify me as Mr. Blair. 

Cross-examination: 

I had no social acquaiutance with these gentlemen other 
than going in the store to make j)archases. 1 did not know 
either family. Mr. Gross always si)oke to me but I do not 
remember the terms of greeting. I sliould say that Mr. 
Gross was down in the store as much as Mr. Plugge was. 
1 saw Mr. Plugge nowhere exce])t in the body of the store. 
Did not see Mr. Plugge sitting in the ollice upstaii's. Don’t 
ever recall ^Ir. Plugge waiting on me when Mr. Gross was 
waiting on me. Mr. Gross never spoke to me while Mr. 
Plugge was waiting on me that 1 rememl)er. These pur¬ 
chases were from harnesses to trunks. Does not know 
whether he purchased any harness in 1913 noi* in 1914 or in 
1915. Does not know that he j)urchased any trunks 
110 in 1913 or 1914. Aside from harnesses and trunks 
the purchases were small ai'ticles. My relationship 
and acquaintance with these gentlemen consisted in my 
coming in the store, purchasing articles and going out. 

Redirect examination : 

We frequently discussed business affairs not restricting 
our conversation to my purchases. 

Recross-examination: 

Cannot give the date of these conversation- but it was my 
general habit to discuss business with them. I have no 
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iiidepenclant recollection of disciissinu; business with them 
in 1913, 1914, 1915, or 191(5. I saw .Mr. Gross in the store 
shortly before I was informed that he was ill. I knew of 
an accident to ^Ir. Gross in tlie store and my impression is 
that it was later than 1914. I have nothing to fix my recol¬ 
lection as to when it was. 

I last saw him shortly before he fell in the store. I 
learned of it from someone in the store. Mr. Plugge said 
that Mr. Gross had fallen or was taken sick, I don’t remem¬ 
ber which. I did not see him after that that I remember. 

Under examination bv the Gonrt the witness said that he 
saw no change in him during his ac(inaintance with him ex¬ 
cept the change that comes with advancing years. He was 
never interferred with while waiting on me. I noticed that 
Mr. Gross was more feeble than he used to be physically. I 
had no occasion of course to test out how feeble he was and 
no occasion to make obsoi’vation and I had no occasion to 
test out his mental or ])hysical cai)acity except in the line 
of business. 


Thereupon Walter F. Raymond being first duly sworn 
testified for the defendants in substance thus: 

I am auditor of the Kmergeiicy lIos})ital. I have the 
records for the lIos])ital for the month of July, 1916. 
Ill I have the records of the ambulance calls under date 
of July ‘25, 1916. There is an entry there for an 
ambulance for for 1325 G Street. The patient was taken 

home bv the ambulance. 

* 

Cross-examination: 

I have no records showing the calls in 1914 with me. I 
went through the records but not through the records for 
1914. The records for the emergency call in Julv, 1916 
does not show the name of the prcson carried nor where 
thev were carried. The hand writing of this entry is made 
in the handwriting of tin* Board of Charities Clerk at that 
time but I do not know who the Clerk is. 


Thereupon Clarence G. Goodloe testified for the defend¬ 
ant in substance thus: 

Grief Clerk Railway ^lail Service of the United States 
Government. I have held this position since October, 1897, 
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and I know Clarence Banks. I have seen him working at 
the station employed by the Washington Terminal Com¬ 
pany in loading and unloading mail from the trains. He 
was at no time employed under me, either at the City Post 

Office or at the Post Office on Pennsvlvania Avenue near 

* 

the station. 

Cross-examination: 

Have known him six or seven vears. First met him as 
a gang leader, supervising 3 or 4 men there at the station. 
I did not employ him nor recommend him. 

Thereupon Charles A. Luengele being tirst duly sworn 
testified for the defendants in substance thus: 

I am a dealer in the objects or art. Offices in the Trans¬ 
portation Building. I was at 1333 G Street for 10 years 
and left in 1922. I carrv on the same business. While 
there I became ac(piainted with Hr. Gross and Hr. Plugge. 
Have known ^Ir. Gross for about lo vears. First met him 
on Penn. Avenue before he moved u])-tow’n on G Street. 
I had dealings with him in the store and after thev moved 
near me I saw^ him most everv dav. Would have occasions 
to go into the store to make ])urchases. Would see 
112 him occasionally w’hen he w^ent home at night. Upon 
these occasions I w’ould sav, “How’ do vou do?” and 
pass the time of day. D/ //ing 1913, 1914, and 1913 I w’ould 
have occasion to be in the store piY/bably once or twuce a 
w'eek. Had conversations w’ith Hr. Gross. I think I made 
purchases from him in 1914. I think he sold me some small 
things occasionally during 1913, 1914, and 1915. I saw’ him 
make sales to others. 

1 paid cash for my purchases. Usually wiien 1 w’ould go 
in the store I w’ould say, “How’ do you do ?” w ould make my 
purchase and get out. He or anyone I l)ought from w’ould 
handle my money and give me my change. Ahvays gave 
me the right change. If I purchased from Hr. Gross, he 
would give me the price of tlie article purchased. 1 have 
been in the store during this period w’heii he has spoken to 
other people. In my opinion in the year 1914, Hr. Gross 
w’as of sound mind and capable of executing a valid deed or 
contract. Whenever I made purchases I w’ould pass the 
time of day w’ith w’hoever happened to w’ait on me—ask how 
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business was and tliev would do tlie same. Just one mer- 
chant to another. 

Cross-examination: 

I used to <*:et mv razor blades there and used one 

every dav. lie seemed to nu* to be a man of sound mind. 

* » 

I saw Mr. Gross within a month of his death in the store 
and at that time he was ])erft‘etly normal as far as I ob¬ 
served and waited on me then. I saw no difference then 
than what it was when I tirst knew him on Penn. Avenue. 

It mav have been a little before a month before he died. 

•> 

Possibly a little shorter ])eriod or a little longer period, but 
I would fix it around about a month. 


Pedireet examination: 


I have no interest in tliis eoiitroversv, and am not related 


in any way to the })arti(‘s. 

When I would ask him how business was he would say, 
“al- right.” IIow is it with you.' 


Thereuj)on John Hauber being first duly sworn testified 
for the defendant in snbstane(‘ thus: 


I have a taxieab — at the (Jrafton Hotel. Prior to 
113 that 1 had a stable. I have dealt with Lutz and Com¬ 
pany for a great many years. Several years before 
they moved from Penn. Avenue. I knew Mr. Alfred G. 
Gross very well. Knew Mr. Herman O. Plugge. Knew 
Mr. Frank Lutz verv well. 


First knew Mr. Gross about live vears before thev moved 
from Penn. Avenue to G Strind. While on the Avenue T 
would go into the stori* to inaki* piireliases on an average of 
approximately once in a month. When they moved on G 
Street approximately onee or twice a month and 1 am still 
dealing with them. There was hardly a time that I went 
there that 1 did not sjieak to Mr. Gross who frecpiently 
waited on me. ^ly purchases consisted of blankets chamois, 
curry combs, brushes, bridles and bits. After I went in the 
automobile business my ])urchases w(‘re capes for the men, 
gloves, chamois, siionges, etc. I went in the automobile 
business I think in 11)13. 

After going in the automobile business I purchased from 
Mr. Gross gloves, hats and caps. From that time until Mr. 
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Gross left the store I would see him about once a month. I 
very often went in the store to see Mr. Gross when 1 did not 
make purchases. I had conversations with him. When the 
Commercial National Bank were remodeling- their building 
and they were then located on the corner of 14th and F 
Streets. I asked Mr. Gross about buying stocks in the 
Commercial National Bank. 1 asked him about tobacco 
stock and he said if he had any money he would put it into 
the Commercial National Bank stock and would recommend 
that in preference to tlie tobacco stock. Said that he 
thought it was a good growing bank. A coming bank. I 
would ask his o])inion so many different times about real 
estate and different things. 

I came here as a coachman with Gen. Miles and Mr. Gross 
was one of the first men 1 met. I had a conversation with 
Mr. Gross about the Euro])ean war. It was two or three 
days after the sinking of the Lusitania. It seemed 
114 to ])other him a great deal and he said he hoped we 
wouldn’t mix u]) in with tlie AVar. 

When 1 made ])urchases of Mr. (Jross he always made 
the right change. AVhen it was charged he would enter the 
charge on the books and 1 always got the right bill at the 

end of the month, lie never discussed his familv with me. 

* 

AVhenever I would see Mi*. Gross I would always stop and 
talk and after he had taken ill, one time, I should say about 
191() or somewhere in that ueighl)orhood and I dare say 

that it was sometimes mav be 8 months 9 months or a vear 

• » 

that I did not s(‘e him, but 1 se(‘n him after that and had a 
([uite long talk with him. Met him up on 17th Street. 

That was when 1 think he was awav from the store. That 

t 

conversation was principally about the weather and his 
health in a general way. 1 remember seeing him down at 
the store after I heard he had sold out his interest in the 
store. I know that I saw him at the store during the year 
the United States went into the war with Germany. The 
last time 1 saw him—he was always very joking and pleas¬ 
ant and I always enjoyed seeing him and talking to him. 
I alwavs thought he was a verv good business man. I felt 
confidence if I wanted any news or information I felt that 
he would give it to me to the best of his knowledge. I al¬ 
ways thought he was a very bright man. 

8—4425a 
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When I first knew him lie was active. In latfer years he 
grew older and was not as active, but I saw no change in 
his mind. In my opinion in the year 1914 ^Ir. Gross was of 
sound mind and cajiahle of executing a valid deed or con¬ 
tract, in the year 1914. 

Cross-examination: 

lie was of perfectly sound mind at the time I saw him on 

17th Street and I would sav that this was at least 2 vears 

• • 

before he died. I remember re-lly talking with him down 
at the store, approximately two years before he died. 
115 At that time he was perfectly sound mentally. Ilis 
mind was as ^-ood then as it was when I first met 
him when thev were located on Penn. Avenue. 

In walking he was not Jis active, one of his shoulders had 
gotten down much lower than the other, lie did not walk 
as actively, he had a sort of drag to him. It was a long 
time after he got up on G Street before I noticed this drag¬ 
ging of the foot. It must have been 191() or more. I re¬ 
member when he went to Florida. When — first noticed 
his foot drag it was liefore he went to Florida. When he 
came back from Florida he seemed to be bett(*r, and he 
staved better a long time. I rememlier when he went to 
Florida. It was shortly after they came up on G Street. 
I remember his bcniig sick and awav from the stoi'e for 
several months: that was late though—he was out of the 
business then. He told me that he was out of the business. 
Told me he was going to sell out the business. It seems to 
me that was somewhere around 1914. Sometimes after 
that he told me that he had gotten out of the business. He 
told me that he had gotten rid of all his interest in Lutz and 
Company. It was aftm- 1914 when he told me that, 1 should 

sav that it was about 1IH5. 

« 

He told nu‘ that he had nothing more to do with Lutz and 
('ompany. He spoke to me about it and once or twice and 
each time told me the sann‘ thing. The words he used were, 
“Sold his interc'st in the business.'” It was after that. I 
noticed that he was forgetful, we got to talking on a coipile 
of occasions and we got to talking about a ])iece of real 
estate on New York Avenue. I was asking him whether lui 
thought Xew York Avenue was ever going to be anvthing 
to buv on and he said that he believed that some dav it 
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would. He thought that they might make a park and main 
drive through there. Down through that section, he said 
there was a great deal of talk about a bridge. If that ever 
went througli that property would be very valuable. So I 
asked him—there was a colored family had a little piece of 
property and wanted to sell it and I asked him about it and 
ho said, “1 believe that it would be a very good investment, 
to buy.” I tliink it was about $1,100. A short time after¬ 
wards I got to talking to him and 1 said, “I did not buy 
that pro})erty down there on G Street.” He said, 
IIG “What ])roperty was that?” I said, “I was speak¬ 
ing to you here two or three weeks ago about a 
colored family having a piece of property there.” So he 
said, “Well, what house was that?” So we talked again. 
“Oh,” he said, “1 do remember.” He seemed at that time 
to have forgotten all about that conversation. 

That was about 2 or d weeks after he thought it was a 
good investment and had advised me accordingly. It did 
not strick- me as unusual b(*cause he was getting pretty 
well along in years. That's all I remember that showed 
forgetfulness. I do not know his ago but of course he was 
getting along. 1 think he was getting on over seventy. 
This conversatioii was long after he was out of the business. 
This conversation was a])])roximately a year or more after 
he told me he had sold tin* business. 

He told me that he had sold the business in 1914, or that 
is when he talked about selling it and it was in 1915 when he 
told me he had sold it. He told me this upon two occasions 
a few weeks apart. 


Redirect examination: 

J have no interest in the litigation and am not related to 
the Plugge’s in any way. When he told me that he thought 
he would get out of the business, he said nothing further 
about it more than it bothered him getting around in the 
winter with rheumatism. 


Thereupon William Teepe being first duly sworn on oath 
testified for the defendants in substance thus: 

1 am Chief Clerk in the ])urchasing office of the District 
Government. Have been so employed for about 5 or 6 
years. I handle all of the specification work that is the 



116 


F. L. BOTELER ET AL. VS. H. O. PLUGGE ET AL. 


purchasing of supplies, and liave handled them since 1902. 
In my ofiicial cai)acity have had dealings with Lutz and 

Company since 1902. 

117 ^lost of the time Mr. dealings were with ^Ir. 

Plugge, sometimes at the District Building and some¬ 
times 1 went to the store. Sometimes when I went there 
Mr. Plugge, with whom 1 did most of the business, would be 
out. I would see Mr. (Jross there waiting on customers and 
I would leave messages witli ^Ir. Gross to have ^Ir. Plugge 
call me and ^Ir. Plugge would call me. 1 have seen him 
wait on customers, go in the back of the store towards the 
cash register, come back and hand the customer the right 
change. 1 think Mr. Gross was of sound mind and capable 
of entering into a valid contract in the years 1914 or 1913. 


Cross-examination: 

I last saw ]\Ir. (iross in the store in the latter part of 
1916 or 1917 as far as 1 can recall. 1 did not take u]) my 
business witli Mi*. (Jross hec'ause it had been customarv to 
deal with Mr. Plugge. Apj)arently there was no ehaiige 
in his mental condition wl'en I last saw him in the latter 
l)art of 1917 or 1918 from what it was when 1 first knew him. 


Thereupon Roy E. Vaste being first duly sworn testified 
for the defendants in substance thus: 

1 am a buyer in the (Quartermaster’s store of the United 
States (Jovernment. Held the same store ])rior to 19H). 
During the war 1 was leansferred to the (Quartermaster’s 
General’s ofliee, l)ut was alwavs in Wasliington. As such 
1 had occasion to make purchases for the Govei'iiment from 
Lutz and Company. First l)egan when they were on G 
Street in PK)(). Purehasc'd saddhv/s, bridles, l)its and sup¬ 
plies of that natui’e. d'his continued right along u]) to the 
j)resent time. At time- I went to their store on G Street, 
and recognized .Mr. Gross and frecpiently conversed with 
him. I would go tliere three or four times a week in 1914- 
ir» 16. From P)12 up when 1 went in the store and Mi*. 
Plugge was busy 1 would talk to Mr. (Jross in a general 
way until ^Ir. Plugge was through. The old gentleman 
used to always ca)me up and make himself very pleas- 
118 ant. Our conversation usually consisted of his ask¬ 
ing me how 1 was getting along up in the office and 
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Ilow business was and ;.;oncral tilings along that lino. I 
knew he was interested in horseback riding and he talked 
to me a good bit about that. I have seen him show cus¬ 
tomers trunks, hand bag—anything in the line of trade. I 
have loft message- with ^ir. Gross, asking that Mr. Plugge 
call me and ^Ir. Plugge would do so on these occasions. 
Sometimes he would show me a bag that thev had made in 
the store. I might see a bag and I would ask him to let me 
look at it. lie knew the quality of the goods perfectly. 
I would say that Mr. Gross in tiie years 1912, 1913, 1914, 
was of sound mind and capable of executing a valid deed or 
contract. 


Cross-examination: 

I saw him at the store in the latter part of 191G or 1917. 
When 1 would go in the clerks would be waiting upon cus¬ 
tomers and Mr. Gross would be standing around, while I 
was waiting for Mr. Plugge. 1 have seen him go over and 
wait on people, handling it himself. I mean by that that 
if somebody would come in and he would go up and ask him 
what they wanted as any other man in the store would do, 
but 1 could not say what else would ha])j)en. 1 am not 
r(‘lated to Mr. Gross and have no (*onnection with his fam¬ 
ily. Onlv knew him in the manner that 1 have described. 
• • 

lie was a verv kindlv oid gentleman. 

1 cannot recall anv difference in the man's mental condi- 
tion between the last time I saw him and the tirst time I 
saw him in 1906. 


Thereupon Oscar Oehmler being first duly sworn testified 
for the defendants in substance thus: 

I am a florist with business at 1223 G Street. I had my 

» 

business at 1329 G from Sej)tember 1912 until last August. 
1 got acrpiainted with ^Ir. Gross in that way. I used to 
lunch with him occasionally. I opened rnv store in the 
morning and he would open his store in the morning and 
we would meet in that way and that continued as long as he 
was up there. 

119 He used to talk to me about business. How his 
business changed. He used to try to tell me that 
they used to do more harness business. They did not do 
the harness business they used to do. They went more to 
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trunks ami things like that. 'When things were not going 
good in ray business I told him about it, and he said that he 
did not have that trouble because he had a good partner and 
advised rae that if I had difficulty to talk to Mr. Plugge and 
in 1914 or 1915 I had some business trouble and I went to 
Mr. G ross and he gave rae ])retty good advice. 

I saw ^Ir. Gross waiting on customers during the period 
of 1913 and 1914. Saw him waiting on ])eople and making 
change. 1 cannot sav that 1 ever saw him read a news- 
paper. Discussed the European 'War with me. Cannot 

tell vou the substance of what he said about the maneuver 

* 

when the German fleet came out. lie was too much inter¬ 
ested in the War for me. 1 was not so much interested. 1 
lunched with him up to 1 guess about 1914 or 1915. Did not 
observe him ])ushing food off his ])late. Mr. Gross in my 
opinion was of sound mind in 191*2, 191.*), and lt)14 and capa¬ 
ble of executing a valid deed or contract. 

He said he had contidence in Mr. Plugge. Said he had a 
good partner. He said in talking — was a good ])artner. 
He said, in talking about collecting debts, that they had a 

svstem and that 1 needed a svstem to collect monev due. 1 

• • • 

could not think him anvthing but of sound mind because he 
acted })erfectly sanely. 


Kedirect examination: 

Am not interested in this litigation at all. Am not re¬ 
lated to any of the ])arties. 


Thereupon Walter E. Cossins being first duly sworn testi- 
tied in substance thus: 


I am employed by Lutz and Comi)any as a leather worker 
in the Work-shoj). The first bench in the work-shoj), 
1*20 overlooking the front store room. Fim])loyed by Mr. 
Herman Plugge. Have been working there since 

CT’ *r^ 

1911. Doing the same kind of work. 

Had a view of the whoh/ left hand side of the store, 
looking towards G Street. In addition to this work, 1 


helped in December of each year as a salesman down stairs, 
^let ^Ir. Gross when 1 went there in the latter part of 1911. 
I went to work at 8 o'clock, and Mr. Gross was there usually 
before 1 got there and would open the door. That con¬ 
tinued for two or three years possibly. I think he opened 
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that store until 1917, possibly 1916 anyway. I nsnally left 
at 5:30, Mr. Gross stayed until 6:00. From 1911 to 1912 
r^Ir. Gross came up to the workroom regularly a number of 
times to take work up and to take work down after it was 
tinished. Mr. Gross ‘would give me instructions what work 
to do and that continued through 1912, 1913, and 1914 as 
well as later. I have seen ^Ir. Gross make sales during all 
of that period. ’He would take a customer the same as any¬ 
one else, and ask what they wanted, go to the shelf or the 
ease and show it to the customer and make a sale if he 
could, put it down on the cash register, which was where I 
would see, ring up the sale, call to have it charged if it had 
to be charged, and go about it in the regular fashion. 

He addressed me as “(.^ossins.” lie did — do or sav 
anvthing that would make me think he did not recognize me. 
I do not recollect Mr. Gross being off until lt)16. Mv recol- 
lection is that he went home in the Summer of 1916. lie 
bad a fall. It was in the back })art of the salesroom. The 
part we us(‘d to have as a harness room. I was imme¬ 
diately above on the floor above*. I heard a thud as if some- 
thing had fallen and ^Ir. Pliigge rushed up and said, “My 
goodness, Mr. Gross had a fall.” lb* was excited and white 
and I went downstairs with him and found Mr. Gross lying 
with a head on a trunk right underneath where 1 was 
standing in the work shop. An ambulance was then called 
fi‘om the Fmergency Hospital at my suggestion and took 
him home. Prior to this time ^Ir. Gross had never fallen 
in the store and I had never observed him being sick. A])- 
])roximately a year and — half after the fall, Mr. Gross 
had a cut over his eye or on his forehead, but prior to lt)16 
I had not seen him with an injury of any kind. After this 
fall Mr. Gross was away from the store two or three days. 

Certainly not a week. 

121 Immediately after he came back—1 mean ])y that in 


a year—he was very much the same. He gradually 
until he left the store became more feeble and was less com¬ 
petent as a salesman. When he first came back to the store 
after the fall he would do just the same kind of work, but 
ho would be relieved a little more. ^Ir. Plugge would ask 
him to sit down or not to bother about things as he had 
done. 

From the time I knew him to 1916 he was a very very 
active salesman. He had to be in everything. In the 
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Work-shop and downstairs. lie was very agreeable and 
very jocular. For almost three years from 1911 I took 
lunch with ^Ir. dross almost dailv. At the Star Lunch 
lioom, three doors from the place of business. 

I did not lunch with him after that. 1 started to go into 
another place because that ])lace became dirty. I never 
saw him shove his food off his ])late. I have only met one 
ladv that 1 know of his children and that is in verv recent 
vears. She used to come in the store everv Saturdav. In 

ft » 

my opinion ^Ir. Gross in the years 1913, 1914, was of 

sound mind and capable of executing a valid deed or con¬ 
tract. 


Gross-examination: 


1 took lunch with Mr. Gross from LGl until 1913 or 1914. 
Mr. Gross would eat a i)iece of cake a bottle of milk or a cup 
of coffee. I never saw him take his hand and ])ut the sand¬ 
wich on his ])late and ])ush it off. 

Question. After he came back in 191(), vou sav vou noticed 
him getting very fe(‘bh‘Answer. Y(‘s, sir. 

Question. What did you observe which ma/re you believe 
that he became verv feeble.^ What change did vou see in 
him? Answer. He was what 1 would term a nuisance after 
that. 

Question. A nuisance? Answer. lie became a nuis¬ 
ance. 


122 Q. Tell us what he did that caused vou to believe 
he became a nuisance. A. In 1917 or 1918, about 
that period, he would come u]), and he would not know 
what jobs wer had up there, or what he came for. But he 
would come u]) and say, “AVhere is so and so, where is that, 
where is that, where is tlu‘ next thing?” That, to my mind, 
increased, where you got, time after time, day after day, 
when he became as 1 sav a nuisance. 

ft 

Q. You said that you observed tliat after he came l)ack 
from this fall. A. I sav that Xow; but 1 do not mean bv 

ft ft 

that the dav after he came back from the fall. 

ft 

Q. When did vou hrst observe it after lie came back from 
this fall? A. I should think in the first six months after 


coming back. 

Q. Did you observe him during that ])eriod, from that 
time on, waiting on peojde downstairs ? A. Well, he would 
wait on them. 
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Q. He still continued waiting on people? A. He waited 
on people. 

Q. The same as before? A. Xo, not the same as before. 

Q. What difference did you observe? A. I noticed that 
Mr. Plugge would rather that he would not wait on people 
downstairs, but, as I said before, he was a man who had to 
be continually gettin/ into things. 

Q. In other words, he would keep on trying to do it? A. 
He had to be restrained and asked to sit down. 

Q. Mr. Plugge would have to restrain him? A. Yes. 

Q. And set him down, and in a moment he would 
123 get up and get u]) and try to serve them? A. Yes, 


sir. 

Q. That occurred a number of times a day, did it not? 
A. Yes, sir. 

y. You have also seen him get up and go to wait on peo¬ 
ple, and Mr. Plugge would (*ome very (juietly and complete 
the purchase, have you not? A. Yes, sir. 

y. That occurred often, did it not ? A. Yes, sir. 
y. Several times a day? A. Yes, sir. 
y. Everv dav? A. Prohahlv. 

y. That occurred for several years before he left the 
store? A. Not for several vears. 

y. For how maiiv vears? A. Possibly the last (3 or 8 
months—(3 or 8 months. 


He tirst began doing this six or eight months after the 
fall. I have a recollection of his being lost but 1 have not 
the slightest idea when it was but 1 know it was not prior to 
his fall. I have talked with Mr. Plugge about Mr. Gross’ 
condition. Mr. Plugge would be inclined to take Mr. Gross’ 
])art. Mr. Gross on one occasion would go out — the back 
room and close the back door and sli]) it from the inside so 
that von couldn't g(‘t in. 1 ronn'inbm* cussing a blue streak 
about it and Mr. Plugge calb'd me down about it. 

y. In other words, the matter of fact is that old Mr. 
Gross hadn’t anv mind? A. Xo he had a good mind. He 
was just butting in and fussing with everything. 

He began fussing or butting in about 191G or 1917. From 
mv observation ^Ir. Gross was a man olivsicallv and men- 
tally al- right until he had a fall in the store which was in 
the Summer of 191(3, and then he rapidly grew worse. I 
do not think he was capable — dealing with large interest- 
in 1916 or 1917 either. 
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124 I have a vague recollection about his being lost. 

lie was missing from the store about a week, but that 
is all — really know about it. AVhere he was or what time 
of the year it was, I haven't the slightest idea. At another 
period after the fall in the store he had a lump on his head. 
I know it was after the fall because up to that time he was 
such a clean cut man. I would have noticed it. After this 
fall he got slovenly in his ap])earance. He just got poorer 
and ])Oorer and more miserable looking (‘very day. I never 
saw Mrs. Boteler in the store but perha])S she is the lady 

that used to come in the last vear or so on Saturdav after- 

• » 

noons. I would not be ])ositive. I mean after he left the 
ston‘. 

Never heard Mr. Plngge send anybody home with him. 
Never heard of his getting lost going home from the store, 
('annot say that I ever noticed one shoulder being lower 
than tli(‘ other. But during the last year he was not (piite 
as (‘r(‘ct as lie used to be. He dragged both feet during the 
last y(*ai* or so. B(‘fore that he walked (piick clert and 
active. Mi’. Hei-man Plngge (‘inployed me. He employed 
and discharg(‘d all of the hel]i. Supervisored and ran the 
business. 

During the jieriod I was there, Mr. Gross acted as a sales¬ 
man on the lloor with the others and Mr. Herman l^lugge 
was upstairs running the bnsin(‘ss. I was down there the 
(lav he fell, and I remember the Doctor said that one reason 
why the old man had fallen was because he was active, go- 
ahead, working like a machine all the time, and it was 
Nature's way of making an old man rest, to knock him 
down. 

(^. In other words, he was gone and did not know it, and 
did not want to give up? A. Exactly. 

That is what the doctor said in substance, in 1916. We 
have s|)oken in the store about this case before I went on 
the stand. The other men in the store. Mr. Turner and 
^Ir. Wright. Possibly ^Ir. Herman Plngge. Just tried to 
fix the date and tind out when it was. It was in the last two 
are three weeks that we had these talks. Mr. Cambell 
Plngge asked me to come down. Mr. Herman Plngge never 
spoke to me about it. 

Q. Tell us how you gentlemen happened to get together 
ami talk it over as to the date, because you had not 
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125 been called to testify at that time. A. You can im¬ 
agine a place being a little upset, with important 
men like Mr. Cambell and ^Ir. Herman Plugge being out— 
being out two or three times a day. At Court. They would 
come back and say, ‘AVell,” this one would chip in. I 
would say, “When did he have his fall! What time did he 
have his fall!’’ “That was such and such a time was it 
not!” “Don’t you think that was about 1916 or 1917!” 

Q. Who said that! “Don't vou think it was about 1916 
or 1917!” A. Possiblv 1 did. ’ 

Q. What did tliey say? A. Tliey thought it was perhaps 
about that time too. 1 have thouglit about it- very fre¬ 
quently. 1 have not talked to anyl)ody except the men in 
the store. I talked with the gentleman sitting by you last 
Mondav. lie asked me if I knew that Mr. Gross had had a 
fall, and I told him yes, that I remember the fall. I knew 
what that fall was, on account of the War. You see, I am a 
Scotchman, had two brothers who fought in the war, and 
thev were in the war in 1914, and I knew it was before 

America went into the war—inv countrv had been in the 

% • 

war two years—1 knew it was hot weather, and I put it at 

two vears after mv country went into the war. Another 

» • • 

reason for putting it was this, that before America went 
into the war, Mr. Plugge and 1 had somewhat of an argu¬ 
ment, and I know it was a loin/ while after that. 

I know that this fall in the store was before we went into 
the War but I do not know how long. It was before we had 
o\xt first draft. 


Redirect examination: 


I think this fall in the store occurred 2' o 
mately, after the European AVar. 


years, approxi- 


Thereupon H. E. Doyle being first duly sworn testified 
for the defendants in substance thus: 

I am in the real estate business. Have been so engaged 
for 32 years. In 1912, 1913, 1914 I was familiar with and 
remember the property 1335 G Street, X. M^., and with the 
property in the immediate vicinity thereof. 

126 I was then employed in the same office that I now 
am, with Thomas J. Fisher and Company. I don’t re¬ 
member a particular instance of having to value this prop- 
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crty, 1335 G —. I am familiar with sales made in that 
vicinity during that period 1912 to 1914. As a real estate 
man T kejd advised of the value and sales in that neighbor¬ 
hood, as in other vacinities. 1 have knowledge of the sale 
of the property adjoining on the east, the Epifhany Church. 
T have knowledge of the sale of the property now occupied 
bv the Citv Club, one or two sales of that—I am familiar 
with the Fed. Am. Bank site and made the sale. I have 
knowledge of the sale of the property immediately east of 
the Colorado Building. I have some information about all 
the property in that block sometime or other. 

I did not partici])ate in the sales of any of those prop¬ 
erties, except the Small property. 1 have examiner this 
])ro])erty and was familiar with im|)rovements on it just 
from recollection in 1914, before the remodeling. In my 
opinion that ])roi)erty was worth in 1914, $75,000 to $80,- 
0(M) as a whole. The market for ])ro])erty on G Street he- 
lw(‘en 13- and 14th in 1914 was very ])oor. It has never 
hemi as first class as other streets in that neighborhood. It 
was (‘S])ccially ])oor right in there at that time. 

Cross-examination: 

1 examined this ])ro])t*rty 5 or (i months ago, containing 
4,888 s«j. ft. Mr. Flugge has been occupying that pro])erty 
as owner, lie has been a cliinit of onr office for a great many 
years and I knew that he owned it. I valued the property 
as entirety at $15 a foot. The front (luarter at $24 the sec¬ 
ond (juarter $18 third (luarter $12 and the last quarter $6. 

I divided it u]) because that is my way of valuing prop¬ 
er! v. AVe have a record of sales in that neighhorhood suffi- 
cient to guide me on different de])th lots. My valuing it by 
cutting- the store in half is onlv for mv convenience. In the 
real estate man's wav (4* valuing. It would not he feasible 
to cut that store in half. If 1 were offering it for sale I 

would offer it as an eiitiretv. The value of the four lots 

• 

with im])rovements at $21 or $22 per ft. The development 
of that Street at that time was beginning. It had begun. 
It was regarded as a coming business property in 1914 and 
in 1912. I don't recall that there has ever been a great 
boom on G St. except since the AVar. 
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127 Redirect examination: 

My theory of dividing property up for valuing it, is 
known as the 4, 3, 2, and 1 theory. I use it. I do not have 
— great deal of experience with local men but dozens of ex¬ 
perts in other cities do use it. I have read many books on 
the subject. 

It was then admitted by counsel for plaintilYs that the 
witness had testified regularly about three times a week for 
the District of Columbia and for private individuals during 
this year and other years. 

Recross-examination: 

Q. Your value of the ground that you have given us, 1 
think you said you valued the land by the Sq. Ft. for 1914f 
A. Yes, sir, yes. 

Thereupon Andrew Walter Duffy l)oing first duly sworn 
testified for the defendants in substance thus: 

1 am an automobile salesman. Was employed at Lutz 
and Company’s store for several years during the holidays. 
Was first employed in December 1913. From about the 
15th of December until a couple of days after the holidays. 
Worked there during the holidays of ’14, ’15„ ’Ifi, ’17 and 
I have constantly gone there on a visit ever since. Have 
been a customer there before 1 was employed and I had 

known ^Ir. Gross about five vear- before 1 went there. I 

• 

observed that .Mr. Gross waited on customers. Just the 
same as anv other clerk in the stroe did. When we were 
not sure of the price we would ask him. Several times dur¬ 
ing the holidays of 1913 ahd 1914 I had occasion to consult 
with Mr. Gross about the marks on the goods. 

He would always give me the right information. When 
I would ask him about the grain of leather, and what it was, 
being mvself not familiar with everv leather. 1 would ask 
him if a piece of leather was genuine ])igskin or whether it 
was a spilt skin; whether it was alligator hide, etc. He 
told me whether it was genuine. 

I have had conversations with him but 1 can’t remember 
the exact words. In the summer of 1916 I happened to stop 
in at the store and ^Ir. Cambell Plugge told me that he had 
just sent — Mr. Gross had fainted in the store. Before that 
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day when I heard tliat !Mr. Gross liad fallen in the store his 
physical and mental condition were perfectly al- right. He 
was v’ery — pleased. He called me Andrew. The last 
time I saw Mr. Gross he was mentally just the same as the 
first day I saw him—physically he was rather weak and 


feeble. 

128 Prior to his falling in the store I have never ob¬ 
served any injury to his fac^ I would say that Mr. 
Gross in 1913 and 1914 was of sound mind and capable of 
executing a valid deed or contract. ^Ir. Gross was alwavs 
at the store during my periods of employment. In July 
1917, I bought a bag for use overseas. Mr. Gross said the 
bag I had selected was not suited for my needs. He said 
he hoped everything would be al- right with me ovreseas 
and hoped I would get back safely. 


Cross-examination : 


I saw no dilTereiice in the nieiital condition of Mr. Gross 
from when 1 last saw him from when 1 tirst saw him. 


Thereupon Mrs. Florence L. Tankersley being first duly 
sworn testified for the di‘feiidauts in sul)staiice thus: 


]\Iv ^Maiden name was FloiHMice L. Mitchell. She knew 
Al-red G. Gross and Ihu’inau Plugge. Was employed by 
Mr. Herman Plugge as a saleslady in December 1908. I 
remained there between two and two and — half vears. 
Then left and returiunl about October 1916. I remained 
until June 8, 1918. 1 was tirst employed in waiting on cus¬ 

tomers in the store. Went to work at 9 o’clock and Mr. 
Gross would be there when 1 got there. I left at 5:30 and 
left Mr. Gross there. He waited on customers generally 
just as the other clerks and I did. lietween the time that I 
first worked there and the tinu‘ that 1 returned to work 
ther-, I visited the store a number of times, two or three 

times a vear and would see ^Ir. Gross. 

* 

I did not observe any chaiig(‘ in ai)])earance of ^Ir. Gross 
during mv tirst stav there. Thev did not take him homo 
during this period but I have seen his daughters in the store 
during this period. Did not observe any droop in his shoul¬ 
ders during this ])eriod. AVheu 1 went back in 1916, Mr. 
Gross had aged, but his mental condition had not changed 
any. He was absolutely the same. After I went back, he 
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seemed to be very ambitious and Mr. Plugge would always 
try to help him and save him the best he would and assist 
him in the sales, the same as he assisted all of us and in 
taking special interest in Gross. 

129 But he made sales just the same as before. I 
talked with him also on daily business topics, some 
days it was good and some days it was bad. He would talk 
rationally on these subject-. Address me as Miss Mitchell. 
Mr. Gross had a couple of fainting spells while I was there 
during the last period. After those spells he would ad¬ 
dress me as Miss Mitchell and make sales in the store. I 
observed no difference in his method of doing business nor 
in his manner. lie was not taken home in an ambulance on 
either of these occasions. 

Mrs. Boteler called on me last Summer and asked me 
about tlie whereabouts of the clerks in tlie store. She asked 
me if I knew where Miss Browns was residing and if I 
knew where Clarence Banks lived, who was a former porter 
and if I remembered the name of the gentleman who was 
a clerk there after I left. I told her that ^liss Brown re¬ 
sided at Silver Spring, ]\laryland, and that Clarence Banks 
was employed at the Post Office l)e])artment. 1 did not re¬ 
member the name of the other clerk. 


Cross-examination : 

AVhen I left in October 1918 the mental condition of Mr. 
Gross was the same as when I left there in 1907. I never 
saw anything wrong with Mr. Gross mentally. ^Ir. Plugge 
didn’t only help Mr. Gross out, he helped all of the clerks 
out. 

Q. I understood you to say that two or three of the other 
clerks used to help him with the sales. A. 1 do not remem¬ 
ber saying that. 

When 1 left in June 1918 Mr. Gross was still coming to 
the store regularlv and if there had been anvthing the mat- 
ter with his mind then 1 would have noticed it. 

Redirect examination: 

I knew that Clarence Banks was employed at the Post 
Office Department because John Robinson the other porter 
told me so. I do not know anything about his employment 
otherwise. 
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130 Clarence Banks was not employed in the store 
when I returned in October lOlG. The other porter 
told me that. He was tlieii working Tor the Post Office De¬ 
partment. I only know what I heard. 

Thereupon Charles T. Wright being first duly sworn on 
oath testified for the defcMidanls in substance thus: 

I am employed by Lutz aiul Company and have been so 
employed since Hr. Gross hired me — 1908 as a trunk 
maker, suitcase and leather worker. 1 remember when Hr. 
Gross had a fainting s])ell in the store and an ambulance 
called for him. 1 know it was before the World War, be¬ 
fore we went into the AVorld War. I think it was in 1910. 

lie was carried awav in an am])ulance and came back in a 

* 

couple of days. Never had a fainting spell in the store be¬ 
fore and was never carried awav in an ambulance before, 
lie went awav from the store in DIS or around there. I 
used to have conversations witli liim up until the lime he 
left, and he used to talk about what lu* read in the ])apers 
rational and al- right. II(‘ talk(‘d about ])rohibiti()n. 1 
told him that Washington was going dry, that Congress had 
passed a Bill and said, “1 had better get a little supply in.” 
And he said, “Wed, if you — seem as much of that stuff as 
I have around mv liouse, vou would want to leave it alone.” 
He said, “I went througli a little hell around my house with 
that stuff around there." He advised me not to get any. 
That conversation was just before Washington went dry, 
the first part of 1917, I guess,—It went dry the last part, 
I believe, in October. Harvland did not go drv at that 
time. After ^Ir. Gross had the fall, I used to see him 
around on 9th Street, Sunday afternoons. He was going to 
the moving ])ictures. That was around 1914 or 1915 but I 

could not sav exactIv whether it was 1914 or 1915. Hr. 

• • 

Gross was capable of making a valid deed or contract of 
anything as far as 1 know in 1!)14, as far as I know. 

Cross-examination: 

I did not see any difference in his mind when I left there 
in 1919 tlmt when I came there in 1908. 
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Thereupon W. F. Raymond being first duly sworn testified 
for the defendants in substance thus: 

1 am connected with the Emergency Hospital. The 
Emergency has no records for the years preceeding 1915. 
They begin July 12, 1915. The early records were de¬ 
stroyed when the old hospital was abandoned and the new 
hospital was occupied. 

131 Thereupon Herman 0. Plugge one of the defend¬ 
ants being first didy sworn testified in substance for 
the defense thus: 

August A. Plugge, a defendant, is my brother. Emma W. 
Plugge, Katherine P. Chamberlin, Emily Plugge, and 
Florintine Plugge West are my sisters. Frederick W. 
Plugge was my brother. lie died in 1921. In 19So I was 
in partnership with ^Ir. Gross and ^Ir. Lutz, trading as 
Lutz and Company, and our place of business then was 497 
Penn. Avenue, and our business was principal- the harness 
business. 

This began when F. A. Lutz, the old gentleman retired 
and my partner was F. A. Lutz, Jr., who was his son. We 
moved up on G Street in 1907. We purchased the store on 
G Street at auction for $53,000. ^Ir. Lutz said that if it 
went higher than $53,000 he would pull out of the business. 
Prior to that time Mr. Gross had ]\lr. Edmund A Newman 
as his attornev and ^Ir. Newman handled the details of our 
purchase of this j)roperty in 1907. At that time it was a 
private residence. Dr. Harris’ house. It was a very good 
building, a basement building and Mr. Appleton Clark 
altered the building to suit our business. That Building 
ran back about GO or 65 ft. and there were some old shanties 
on the rear lot that was afterwards condemned bv the Dis- 
trict Government. 

We altered the front part of the building and added a 
small portion to the back of the front of the building to give 
us a store room, to convert it into a business property, and 
these alterations were put on the property by us as soon as 
we purchased the building. This purchase was in 1906. 
I am not 64 vears old and I have been in that business since 
I was a boy. The alterations cost us in the neighborhood 
of $17,000. There was a written agreement with Mr. Clark 
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and the contractors of tlicse improvements sliowinn,' tlie 
exact ])rice and 1 may be able to tind it. This was nearly 
20 years ai»o and there are so many ])apers. The 
132 property at auction cost $r)3,(U)(), but we bad a man 
intercedini*’ for ns and we j)aid $ 00 ,()()(). 

Plaintiffs' counsel objected to the testimony with refer¬ 
ence to the oi'iuinal costs and the cost of the im})rovements 
for the reason that those contracts were in writin<>‘ and the 
written evidence is the best evidinice bnt the ('onrt over- 
rnled the objections and allowed plaintiffs an exception. 

The witness, after refresbini>- bis recollections by reading 
Lntz Cross examination Exhibit Xo. 1, being the proposal 
of Lutz to sell out bis share in the property and improve¬ 
ments and reciting that the lots and improvements bad cost 
$75,571.54 and the acceptance of the said proposal by wit¬ 
ness and Alfred C. Cross, testified that the cost of the j)rop- 
erty and im])rovements bad been $75,571.54. At that time 
we were partiuo's, bnt aft(*r that we fornuHl a coi’poi-atioii 
under the name of Lntz and ('omiiany and we issued the 
stock according to onr owiu'rsbip in the jiartnersbip, that 
is one-half to Mr. Cross, a (piarter to Mr. Lntz and a (piar- 

ter to mvself. We n(‘Ver i)aid anv monev in. 

• 1 • • 

I jinrebased some of Mr. Cross’ interest in tlu* ])artiK‘r- 
sbi]), before tin* c()r]>oration was formed. The tirst meet¬ 
ing of the stockli(>bb‘r's minutes, signed by Mr. Lntz and 
Mr. Gross show the correct ownersbi]) of the stock at that 
time, which was Alfred C. Cross, 90 shares; Herman O. 
Plngge, 90 share's, and Frank A. Lntz, 00 shares 

Mr. Xewman di’ew that np. It is his handwriting. 

Therenpon the following (piestions and answers were 
had: 

Q, X"ow, Mr. Plngge, when yon moved np to C Street, did 
yon gentlemen incorporate what had formerly been a ])ort- 
nership? A. Shortly afti'r we went ii]) there. 

Q. And in forming the cor])oration, what agreement, if 
anv, did von thiH'e gentlemen have as to the di\ ision of the 
stock to be issued in the corporation.' A. We divided np 
the stock according to onr interest in the ])artnership, giv¬ 
ing Mr. Cross half and Mr. Lntz a (iiiarter and I had a 
quarter. We never jiaid any money in, yon know. 
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Q. I soo l)y the miiiiiles oi‘ the first meeting of the stock¬ 
holders of Lutz and Company signed by Mr. Cross as chair¬ 
man that there was a suhscri])tion as follows: Alfred G. 
Gross, 90 shares; Herman (). IMugge, 90 shares; Frank A. 
Lutz, 60 shares. Did or not that represent the interest 
that you had in the partnership at the time! 


133 .1. ^Ir. Gardiner: The witness has just said, if 

your Honor ])lease, tliat at that time Mr. Gross had 
one-half interest, he had a (piarter and the other man had a 
quarter. He said that. Xow I submit that he cannot 
cross examine his own witness. 


The Witness: That was llu* partnei'shij) when Mr. Lutz 
went out. 

Mr. Gardiner: 1 said that was the partnership. 


By Mr. Yeatmaii: 

Q. Before the corporation was formed did you purchase 
any part of the interest of Mr. Gross in tlie partnership! 
A. Oh, yes. 

Q. In 1902.! A. Yes, sii*. 

Q. What part did you ])ui’cliase! 

yl. Mr. Gardiner: 1902! 

Mr. Yeatman : 1902, yes. 

Mr. Gardiner: AVhy, In* has just said that when the com¬ 
pany was incorporated th(‘y distinbuted the stock in accord¬ 
ance with their lioldings, one-half to Gross, one-quarter to 
him and one-quarter to Plugge. 

^Ir. Shreeve: AVe are going to refresh his memory, then. 

Mr. Yeatman: This man is being asked to remember 
l)ack fifteen vears. 

Q. What is your recollection about that, Mr. Plugge! 

Air. Gardiner: I object to further cross examination of 
their own witness, if your Honor pleases. 

The Court: If you object to this question, T will overrule 
your objection. 

The Witness: I will have to think about that, it has been 
so many years ago and I have had so many transactions— 
well, I bought some from Air. Gross then. 

Air. Gardiner: You bought some from Air. Gross 
134 then! A. Yes, I bought some from Air. Gross then. 
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Q. I will get at it this wav: Did the stock that voii 
three gentlemen issued to yourselves, as shown by the first 
meeting ot* the stockholders signed hv voii and Mr. Lntz 
and Mr. (iross represent tin* interest that yon three had in 
the partnership? A. Yes, Mr. Xewman drew that np; it is 
his writing. 

Q. And what went to the corporation for that stock; did 
von pav anv monev into it or did von turn the business over 
to the corporation for this stock? A. AVe turned the busi¬ 
ness over to — for this stock and what I paid Mr. Gross 
additional for his. 


Mr. Gardiner: You mean at the time vou turned this 

ft 

this business over to the corporation? 

Mr. Yeatman: Give me a chance. “You mean this”—I 
am examining the witness; make your notes and cross ex¬ 
amine him; that is your privilege. This has happened all 
through this case. 

^Ir. Gardiner: 'Sly friend is a little peevish. 

Mr. Yeatman: Yes, you are enough to peeve anybody— 
the Gods themselves. 

The Court: AVcll, let us drive on. 

Sir. Yeatman: Dead the question, ^Ir. Whitman; he 
might be permitted to answer it. 

(The reporter read the pending question.) 

Q. Answer that, ^Ir. Plugge. A. The business formed 
the corporation. 

Question. After the business was formed and you went 
into business on G Street, was the business a paying one or 
not? A. Xo, sir. 


Mr. Gardiner; I object to that. I submit that the books 
of the company would show that. 

135 Objection overruled and an exception. 

I went to Mr. Gross' home in 1907, just before he went 
to Florida. 1 saw ^Ir. Gross. lie gave me a check for his 
portion of the building. Prior to his going to Florida t 
have never observed anything about ^Mr. Gross having 
rheumatism. From 1907 to 1911 ^Ir. Lutz took very little 
part in the business. Sir. Gross did sim])ly selling about 
the store. I did all of the outside work. Handled all of the 
Government contracts and United States contracts and Dis- 
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trict Government contraels. .Atr. Lntz sold liis interest in 
tlie real estate and we ])nt a mortgage on the building of 
$23,()()() with which to pay him. After that the rent for the 
building ])aid by Lutz and Comi)any a corporation was paid 
to ^Ir. Gross and mvself. 

There were also one or two rooms up on the second and 
third floors that were rented but afterwards became vacant. 
1 kept the books for those rentals and here is the book that 
1 kept in my handwriting, and it shows that I got from 
Moore and Hill, agents for xVpril 1911, $19 net. That was 
the rent that we received from the second floor back. That 
money was deposited in the bank to the credit of Plugge 
and Gross. AVitness then produced an account kept in his 
own handwriting showing an account running from April 
11, to April 28, 1914, under the heading of “Kent from sec¬ 
ond floor front room, Airs. S. K. Downs.’’ That account 
shows the net rental from A])ril 11, 1911, to Alay 20, 1914. 
The rental for the store at that time is shown in the book to 
be $223 ])er month. This rental continued until Alarch, 
1103, at which time it the book shows an increase of $230 
l)er month, this money was dei)osited to a joint account in 
the names of Plugge and Gross; we aj)plicd it to paying in- 
t(‘i*est and taxes. 

The dcGuidant then introduced in evidence, a series of 
cancelled checks, drawn on the National Bank of AVashing- 
ton, by Plugge and Gross, said checks corresi)onding in 

everv detail as shown in the stub book. The stub book was 

« 

marked on the cover, Plugge and Gross, 1911, the entries 
running from Alarch 1911 through June 24, 1914. These 
stubs showed disbursements throughout that period on ac¬ 
count of taxes, which witness stated to be on the store prop¬ 
erty, title charges, insurance and assessments; also several 
items marked dividends which were in every instance iden¬ 
tical with the amounts withdrawn and paid to Plugge and 
Gross—which amounts witness stated were the divisions of 
the net income from rent paid by the corporation. There 
was also introduced in evidence, a book marked “The Na¬ 
tional Bank of AA^ashington,” showing account of Plugge 
and Gross, which the witness identified as the bank book of 
the nho^it account. AA^e divided the net income from the 
rentals between Air. Gross and myself, after we purchased 
Air. Lutz’ interest. 
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On March 30, 1911 Mr. Lutz a deed conveying his 

interest in the real estate to Mr. Gross and mvself. After 

that Mr. Lutz forced us to ])uv Ids interest. 

» 

136 Later on during that year he took up with us the 
purcliase of his interest in the business. He sold us 
the building first and then afterward we bought his stock. 
At that time there were no other stockholders of Lutz and 
Company other than we three. When we purchased the 
stock of Lutz ^Ir. Gross and myself had an agreement, and 
we sold to my brother, F. W. Plugge one share of stock 
that each held so that our holding would be alike. 


This was objected to by jilaintilTs’ counsel. Objection 
overruled and an exception allowed. 


Q. And how much did you i)ay ^Ir. Lutz for his stock; do 
you remember? A. $3,000, which we borrowed from the 
bank. 

Q. Who borrowed that ? A. Mr. Gross and me. 

(^). After you ])urchased- 


The (N)urt: That is a (piarter of the (Mitire total 
Mr. Yeatman: Xo, sir; that is sixty shares. 

The Witness: Yes, sir. 


After we purchased the Lutz stock it was divided be¬ 
tween ^Ir. Gross and me. Thirty shares apiece. 1 bought 
2 shares of stock after that from Mr. Gross. 

Witness identified a check dated February 11, 1914 to 
Alfred G. Gross in the sum of $100, on which is marked 
“Two shares, stock.” Witness says that that check was 
the check that he gave Mr. Gross for the two shares of 
stock. The check was offered in evidence. Mr. Gross and 
1 made efforts to sell the rear section of the lot and we were 
not successful. We tried to sell it to Kudolph and West for 
$3,000 but did not succeed, and my brotlier Fred Plugge 
afterwards purchased it for $1,500, ]\Ir. Gross’ share in it. 
AVe both needed money at that time. AVe were both draw¬ 
ing a weekly salary. I was getting $25 and he $20. In 

1914 Mr. Gross sold his interest in the front lot to mv two 

* 

brothers, A. 11. and F. A\^. Plugge. 

Alay 2nd, 1914, Mr. Gross conveyed his interest in 
137 this ])roperty to my two brothers. 

Air. Newman handled the transaction. Air. Gross 
handled the details of it before it got to the title company. 
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My. G ross continued working in the store after this sale and 
eontinued working there until December, 1918. He fell in 
the stoi’e in the summer of 191(). 1 remember because I 

moved in the house I am now living in todav at the time. 
Prior to that Mr. Gross had never fallen in the store. 
Prior to the time that he fell in the store he seemed to be 
as he ever was. He was getting a little older but was as 
active as 1 am today. He waited on customers that came 
in. 

He was a verv shrewd salesman. Considered the best 
salesman in Washington in our line of business and I got a 
good many instructions from him. Our goods was marked 
in ])lain figures with a ])rivate costs mark on everything we 
had in the store. Never saw Mr. Gross with anv bruises or 
(*uts prior to the summer of 191G. Never heard of his hav¬ 
ing a fall at home. Never heard of anything prior to the 
fall in the store in 191(). None of his children had ever told 
me of his having a fall. Prior to that time no ambulance 
had ever come to that store for anvone and no ambulance 
ev(‘i* came after this occasion. 

I saw him fall in 191(), just fall over in a faint. But I 
did not know whether it was a paral/tic stroke or anything 
t‘lse. He had two or three in the store after that, and in 
fifteen minutes after it he was al- right, a little nervous. 

I do not think he was awav more than a dav after his fall 

* • 

in the store, but they tell me it may have been a couple of 
day-. 1 thought he was back at work the next morning and 
waited on customers afterwards. After each spell he 
waited on customers up until December, when he left. His 
memory was getting worse and worse. He would lay 
things aside and could not find then vou know. Kind of 
forgetful/ and 1 asked Mrs. Boteler if they would not try 
to keep him home. 

He insisted upon waiting upon customers. I 
138 talked to Mrs. Boteler lots of times and 1 never asked 
her to keep him away until after he had that fall in 
1916. Prior to that fall, he open- and //<c closed the store, had 
full charge of everything, while I was away. I never heard 
of his being lost until after he fell in the store. Then some¬ 
body telephoned up to my house, the one I live in now, and 
said he was lost and my wife and 1 went down to the house. 
I thought he had fallen in the store and I went down to the 
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store and did not find him. I was then living in my house 
and 1 did not move in until 1916. I had a telephoned put in 
my house when I moved u]) there in 1916 hut did not have a 
telephone in my apartment. 

I did not know until he had been lost and gone to Kich- 
mond, until he came back. Said he was lost. I asked him 
where he had been and he said, “1 went down to Kichmond 
to see some ot* the old bovs.” He worked l*or a firm down 
there by the name of Cart well and that is still in existence. 
He worked there during the Civil War. I don't know anv- 
thing about his being in the stationhouse in Washington. 
1 don’t remember that. Never heard of his being lost i)rioi* 
to the time in 1916 when he fell. That is the first informa¬ 
tion that I had that he was ever sick or aiivthing. 

He received his salary up to the time that he died in 1922. 
His salary was just the same that he had been getting. Mrs. 
Hoteler got it after he left the store. 

Thereu])on the witness identified a list of bonds that he 
testified Mr. Cross had given him, dated May 19, 1914 show¬ 
ing two $1,000 Potomac Hh‘ctric Powtu* o'/ bonds, two 
$1,000 Washing- Hailway 4C bond-, 1 $000 Washington 
Hailwav Hlectric Vi bond.s*. A total interest due on thes(‘ 
bonds every six months was $100, deposited in the District 
National Bank. Mrs. Boteler asked me once if 1 knew what 
had become of these bonds and I told her that he had de¬ 
posited them over to the District National Bank, but I never 
had anything to do with handling those bonds. I did not 
have anything to do with the purchasing of the bonds. A 
Mr. George IN'arson did that for him. There was a four 
story fireproof building ])ut on the rear lot but Mr. Gross 
had nothing to do with those improvements. Mrs. 
139 Boteler came into the store after these improvements 
were made. She came in there u]) to the time of his 

death. It was verv rare that anv of the other children came 

• • 

in there. Mrs. Boteler never mentioned improvements, and 
thev could be seen a.*? G Street as vou look across the allev. 
I denv the statement of ^Ir. Lutz as testified to bv him that 
wav back in 1909 1 made some statement to the effect that 
when a stock inventorv was taken I did not want Mr. Gross 
to know it, because he would naturally go home and tell his 
familv and thev would think that thev had a great deal 
more in it tha/ they really had. Nothing of that sort oc¬ 
curred. Mr. Gross was 18 vears older than the witness. 
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The witness was born in ISbO, and I was 49 years old when 
the negotiations for the purchase of the Frank Lutz interest 
was going on. Mr. Lutz was represented by ^Ir. A. B. 
Duvall, and the witness and Mr. Gross were represented by 
Mr. Newman. 

1 never interfered with Mr. Gross in selling an article, 
or making the price or getting the cash for it. I never at 
any time prior to the fall of 1916 tell ^Irs. Boteler or any¬ 
body else, ‘‘It was too bad about Mr. Gross’ condition.” I 
did not make a statement to Mrs. Wagstaff in the store in 
the summer of 1914, ‘‘It was a ])ity that they did not keep 
Mr. Gross at home.” I never told her so, not that wav. I 
never knew that he was sick in 1914. Mrs. Wagstaff was a 
relative of the Grosses and would come into the store at 
times, and Mr. Gross would cash chocks for her and when 
he was not there we would cash checks for her. She was 
the daughter of Co-. Reynolds of the Army. 

I deny that I ever sent Clarence Banks home with Mr. 
Gross between 1912 and 1910. 1 have never seen anv mark 

on ^Ir. Gross’ clothes or label giving his name and address. 

Two or three of the girls came u}) to the Sterling and 
asked if we would not use our influence—if I would not use 
my influence—with their Father about cutting Alfred out of 
his will. They said that there would be no living 
140 home if the bovs would have control of the house and 
I did speak to the boys about it on account of this one 
boy, the Doctor that has since died. I thought that it was 
three and when I went home and consulted mv wife about 
it she could not sav whether it was two or three. I know 
that the youngest one was there and the older once. Mr. 
Gross in my mind was of sound mind and capable of exe¬ 
cuting a valid deed or contract in 1913, 1914, 1912. 

Cross-examination: 

AVdien we were on the Avenue Mr. Gross owned one half 
of the business and I owned one quarter and Mr. Lutz 
owned one quarter, but later on before we incorporated I 
acquired one eighth from Mr. (xross and equalized our hold¬ 
ings. I cannot tell when the change was made. I suppose 
he has got the check for it somewhere. 

Thereupon plaintiffs’ counsel requested defendants’ 
counsel to produce the check showing payment for this 
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stock. Defciulaiits' counsel replied, ^‘I just asked .Mr. 

Slireeve it' lu* could find it. If we have it we will l)e verv 

• 

!;lad to n'iv(‘ it to you." Note: The check was never ])ro- 
duced. 1 do not know wluui it was chaui>ed, hut sometimes 
hefor(‘ we hd't 47!) Peiiii. Avenue or before we <»ot to (1 
Street. Both of us j)urchased Mr. Lutz' stock in the com- 
l)aiiy. We j)aid him $3,000 for GO shares and we borrowed 
the money from the National Bank of Washinj^’ton. It was 
in 1011 or lOll!, whenever tluu/ was. 1 am (*ertain it was in 
the vear 101*2. 

That $3,000 was paid back out of the funds of the store. 
We (‘ach ])aid one third of the ])urchase ])rice of the ])ro])- 
(‘i‘ty on (J Strei*t. We eacli ])ut in between $20,000 and 
$23,000. It is a fact that Mr. dross sold his property on 
0th Sti'eet to Mr. lleurick for $2.'),000. He put it all in ex¬ 
cept $1,000 and h(‘ nave me $1,000 becausi' I sold that ])r()p- 
(‘rty for him. Ib* was about to sell the ])ro|)erty for $10,000 
and I said, “Mr. Hi-oss you are sellinn- that j)ro])erty too 
low." II(‘ said, “I'll i*ive you $1,000 if you will u(‘t im* a 
better pric*i‘ for it." 

141 So I eot on mv bieveh* and wimt around aiul found 

« • • 

a )Mn’chas(‘r, and h(‘ navi' me $1,000 for my netting 
him $27),0()() foi- it when lu‘ was i^-oine* to sell it for $1!),000. 
( 1 . Didn't vnu tell the familv aftm’wards that he made 

V • • 

you a pres<Md of the $1,000/ A. For si‘Hiipi»’ the proj)erty? 
(J. Did you tell him it was foi* selling’ the property or as 

a ])resentA. A don't know whether- 

Did you tell them it was a present or not? A. Who? 
(.). His familv.^ A. I never told the familv aiivtliinu'. 

(^). Did you ever tell any other ])erson? A. Yes, ^Ir. 

Lutz—evervlxxlv knew about it in the store. 

• • 

I don't know whether 1 told Frank Lutz when he asked 
me whetluu* I ha<l u'otten anv monev out of it, that I had 
.gotten $1,000 out of it because he was generous. It was no 
secret. I made no secret of the thing. I don’t remember. 
I may have told Mr. Lutz, I don’t know. I told everybody 
I came in contact with. I borrowed monev from mv 
^lother, friends to get my portion. He knew that 1 had 
trouble of getting this money together and he did this of his 
own volition. Have me a $1,000 to help me out. I put in 
the $1,000 that he gave me, but he did not make me a present 
of anv more at that time. 
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He gave me a check just l)ei\)rc he went to Florida. lie 
went to Florida in 1907. 1 think it was two or three weeks 

that he was in Florida. Do not think it was two or three 
months. Nobody went u]) with me to his house to get the 
money unless it was ^Ir. Lutz. 1 don’t remember. I- has 
been pretty near 20 years ago. I have no recollec- 

142 tion of anybody going up witli me. 1 have nothing 
to hide or cover up. He was sick sometime before he 

went to Florida with rheumatism but he was al- right when 
he returned and was never troubled with it again. 

He kept none of the store books. He waited on custom¬ 
ers. Neither one of us kept store l)ooks. Neither one of 
us could keep books. He kept no corporation books. No 
corporation books were kept. Tliere was no money put into 
the corporation and there was no money transactions be¬ 
tween Mr. Gross and myself exce])t the transaction of the 2 
shares which I bought from him for which 1 paid him $50 a 
share. There were no cor])oration books. 

My brother gave him $50 a share for it. Thereupon the 
witness was shown the book k(‘pt by him in the name of 
Gross and Plugge and th(‘ witiu'ss’ attention was directed to 
withdrawals in the following amounts: $.‘),(M'0, $3,600, 
$2,900, and $683 and the witn(‘ss was asked if he knew for 
what those items were withdrawn, lie savs the other little 
memorandum books would show it and that he did not use 
it for anything other than that building. AVitness was then 
asked whether or not they had had an meeting of Lutz and 
Company since ^Ir. Gross’ death. He answered thus: 
“Well, kind of informal meetings like. Only about twice 
after that. There is nol)ody to m(*et there except my 
b-other and Mr. Gross. When we had a meeting it was in¬ 
formal. Never sqivI notice to anybody ot‘ the meetings.” 

Never voted anybody any increase fi-om the corporation. 

Q. Didn’t you have a meeting after his death and vote 
yourself two per cent of the gross sales. A. During the 
War—the contracts I got—we borrowed the money from 
the Bank. Mr. Gross was getting interest on $25,000 and I 
was paying interest out of the firm on that $25,000. He was 
getting interest on $25,000 and 1 was not getting any- 

143 thing but my small salary out of the store. The 
gross sales or two per cent of the gross sales did not 

amount to much. My brother suggested that rather than 
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])ay to tlie Govoriimpiit so miu'Ii lliat wo ‘•ot somolliiiiL;* out 
of it. W(‘ ])ai<l Ml'. (Jross liis salary ot* a wook, and 1 
was drawinci* a weok and ho was <‘ettin<‘’ int(‘r(‘st on 
$ 20,000 riiilit aloni*' and lie had to borrow $2o,000. I did not 
incivaso rny salary. Tho two por cent ot* the .‘;i*oss sales 
was not a salarv. It was a kind ot* a eonimission for uet- 
tin*;’ this (iov(*rnment hnsines. Theron])on the witness' at¬ 
tention was called to the minutes on the subject which rea<l 
thus: “On motion dulv made and seconded Mr. 11. (). 
IMni;’.i;‘e, treasurer, was as such authorized and instructed 
and em|)F)wer- by motion duly made and carried as sum 
etpiivalent to two ])er cent of the ,i;ross sales of the ('om- 
])any, for tin* cni’reiit yc'ai’ was directed to be ])aid from tin* 
actual a('cnmnlated cash in thi* tr(*asurv for his services 

t 

as general manager." 

'I’he witness answei’e-, “I thoni;ht I i;’ot it for a kind of 
commission for makini;’ those (iov(‘rnment contracts. Mr>. 
not(‘ler did not tc'lephone me in lbl2 that her Father had 
fallen. Sin* did not t(‘ll me* that In* would not be at the 
oHicc* fe)r scv(*ral days. I cannot say that that cans(‘d the 
i;a]) in tin* sah* sln‘ets, from the drd to the 7th of October, 
lbl4. Ib* mii;ht have bci'ii away. He had a farm up in 
Adri;’inia som<*wln‘rr. I have* no re*{'OiIe*ct in of ieis beini;* e>ut 
of town the*n. 

1 neve*r knew that he had aiiv fall until he had that eene in 
the store. Never knew that he was sick. Mrs. lloteler 
never phone*el to me. Never te)ld me anythin*;’ about her 
Father. None of them did. I fix IDIG as the vear that he 
fell in the store, because 1 moved in mv house at that time. 
I- was quite an event in my life to own this house that I 
live in. I moved in that house in Iblb. They ])honed me at 

mv house when thev said he was lost. At mv house. AVit- 

• • • 

ness was then asked if it was not a fact that he was not liv- 
ini;’ou ( ‘onn. Aveniu* when Mi’, dross f(‘ll in the store. 
144 A. 1 really could not say. I know that 1 went down 
to their house from 17th Street. AValked over the 
Conn. Avenue brid,i;’e, crossed Columbia l\oad, down 19th 
Street to S, east on S Street to 17th, down 17th Street to 
their house. 

The first knowledge that I ever had of his falling was 
when he fell in the store. 1 never knew of his being lost 
until after that. It mav have been 3 months after he fell in 
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the store that they tele]»lioiied me that he was lost. I don't 
know exactly. They telejdioned me two or three times that 
he was lost. 

I really do not know what period it was. 1 talked it over 
with my wife to see if I couldn’t tix the dates. Talked it 
over with her since I’ve been coming here to Court. Ke- 
freshed my memor/c.9 as to dates after talking it over with 
her. ^ly house on Conn. Avenue was not completed until 
July or August, IDIG. After the fall in 1916, I noticed 
that the old gentleman was getting more feeble and that 
then he had another spell, and then I noticed that he got 
still weaker and so on, but he got to be a nuisance around 
there, because he would wait on customers, put things away 
and forget where he had put them. 

Mrs. Murphy very rarely talked to me. I don’t remember 
anything about her testimony, that she was in Georgetown 
/jospital and after coming out before going home she came 
in the store and talked to me and 1 told her he was in no 
condition to be in the store. 1 s-pose in the last years, I 
did, if 1 talk(*d to her at all. Have no recollection of tell¬ 
ing her anything or talking to her. I have no recollection 
of telling Mrs. AVagstaff what she testified to. I s-pose 
I did if she had talked about it after 1910. It was not until 
1918 that he was a nuisance and 1 tried to keep him out of 
the store. I told !Mrs. Boteler in 1918 when Christmas was 
coming on that I wanted her to keep him out of the store. 
He was not a nuisance in 1917. I would not believe that he 
was in a condition to transact business of any consequence 
in 1917. 

145 Witness’ attention was then directed to the resolu¬ 
tion dated 1918, at which ^Ir. Gross was present and 
an increase of two per cent of the gross sales was voted to 
witness. The witness answered that he was not getting 
verv much out of his work. Witness’ attention was then 
directed to the fact that he also ])ermitted Mr. Gross after 
1917 to sell or give to witness’ brother one share of stock 
in Lutz and Com])any which gave the control of the Com¬ 
pany to witness. lie answered thus: 

“Xo, no that was not it. We anticipated trouble with 
]^[r. Lutz; and my brother being familiar with corporate 
transactions we decired to get him into it so that he could 
get into it; so Mr. Lutz had not sold his interest in the 
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l)iisiiK‘ss, but 1 k‘ owTU'd tlio slock l)ut lie sold the interest in 
tlie buildine:; so we sold a share each to him to get him in 
because h(‘ knew a lot about coi’])orate laws and stuff like 
that.” 

^ly two brothers jiurchased Mr. Gross’ interest in the G 
Street store, to help us out. I sujipose I asked them to pur¬ 
chase it. For a time there we were only getting in about 
$25 a day. We could not stand that, at one time we had not 
paid ourselves any rent t‘or 7 months. It is not a fact that 
in April, 11)14, the rental of the store and the two upper 
floors amounted to more than the interest of 5% on the 
$25,000. I begged my bi‘oth(*rs to buy that interest—that 
property. They did not want to purchase it. They never 
got anything out of it. 

Q. Xow you did the begging did you? A. Oh, no, Mr. 
Gross did it too. You see we had to pay interest on $25,00- 
and business was poor and we got only $225 rent and Mr. 
Gross said he had nothing to live on.” 

I suppose 1 told Mrs. Boteler when she came in the store 
that my brothers had ])urchased Mr. Gross’ interest. I 
don’t know what was said and I don’t know when it was 
said but whenever she would come in we would talk about the 
affairs of the business and such stuff as that. 

I did not know that it was an u-usal thing to give 
14() an unsecured note for i)ractically $19,000. It was 
not unusual. AVituess was then asked to tell another 
case that he knew of when a sale of real estate had been 
made for as much as $25,000 when they had taken unsecured 
notes for at least a large ])ortion of the purchase price. 
Witness answered that ho didn't know anything about other 
persons’ transactions. They didn't pay the note when it 
came due because th(‘y didn't want the money. They were 
willing to pay it just as soon as they asked for it. 

Witness was asked if it was not a fact that no offer was 
made to pay the note until after Mr. Gardiner had written 
him two letters on the subject. AVitness answered that he 
had never received any letters about it; had never had any¬ 
thing to do with it. Thereupon witness was shown a letter 
dated August 2u(b 1922, which letter was signed by the wit¬ 
ness and addressed to Mr. Gardiner. The witness answered 
that his bookkeeper wrote that letter. Admitted his signa¬ 
ture to it, but doesn't know whether he read it before he 
signed it or not; that he signs a hundred every day. AA’^it- 
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ness admitted receiving- a letter dated ^lay 4, 1922, signed 
by Mr. Gardiner. 1 am interested only as far as my 
brother’s estate is concerned. 

We had the best business we ever had in 1918. 

Q. And you took two ])er cent of that for increase? A. 
Xo, I did not, knoir. Whatever it is is there. I really 
could not tell; I left that to the bookkeeper. Mr. Gross was 
then not inc()m]K‘tent. Anymore than 1 am. In 1918 he 
was in failing- health, but he was not incom])etent. 

The resolution at which 1 was to get two ])er cent of the 
gross sales, was passed upstairs, when all three of ns went 
upstairs. I might have suggested the meeting, but I do not 
know. ^ly brother suggested the two per cent increase. 
He had four shares of stock in the Gompany and he sug¬ 
gested that rather than give it to the Government he would 
give it to me. 

Mr. Gross signed the minutes of the meeting. 

147 It is not a fact that me* and my brother got Mr. 

Gross to give us enough shares to give us control of 
the company nor to give me control of the (’ompany. 


Hedirect examination: 

My brother Fredei-ick W. IMugge, was manager and sec 
retary of the Washington Tobacco Gompany in 1914, and a 
director of the Hank of Washington and director of a s])ark 
])lug- company down in Alexandria. He had lots of inter¬ 
ests. The ])resent rent ])aid by the cor))oration is $300.00 
a month. The rent up to the time Mr. Gross sold, was 
$227) a month. That was incr(‘ased to $27)0 a month and 
since then it has been increased $7)0 a mouth. 1 was get¬ 
ting Government contracts when this two ])i*r cent salary or 
commission was voted me and that took up tliree or four 
hours (‘ach dav. 


Thereupon M. C. Hargrove being- first duly sworn testi¬ 
fied for the defendants in substance thus: 

I am ])urchasing- agent for the Gity Goven-nment. 1 have* 
been so em])loyed foi* 3)7) y(‘ars. I kiU‘W Mr. Alfr(‘d G. (Jross 
verv well, sir, and Herman (). Hlugge. Have known them 
apiiroximately 30 years. First knew then when they were 
locat(‘d on Penn. Avcuiue. As ])urchasing- agent for the 
Government, 1 would purchase harness and materials, brief 
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cases and bags and other tilings 1 wanted from Lutz and 
Com])any when they were on the Avenue and I continued 
purchasing from tliem when they moved up on G Street and 
up to the present time. Mr. (Jross had waited on me on 
occasions. Made sales for cash. He would wrap up the 
purchase bring back the change from the money. He ad¬ 
dressed me bv saviim’, “How do von do” or “Hello” or 
something of that kind. I saw Mr. Gross at the store 7 or 
8 years ago and I saw no change in him other than I would 
expect to see in a man of his age. I had no reason to think 
that he was not of sound mind, during the whole 
148 period of time that I came into contact with him. 

Xo cross-examination. 


Thereupon Dr. John Ladd being first duly sworn testified 
for the defendants in substance thus: 

I am a practicing physician in the District of Columbia. 
Graduated from George Washington University in 1916. 
1 am resident jiliysiciaii at the Galli-ger Hospital. 1 was 
consulting neuro-jiyschiatrist for the United States Army 
during the War at Camp Hancock—I did post graduate 
work in Xew York and at Central State Hospital for the 
Insane, at Indianaiiolis. I am Instructor in Xervous and 
Mental Diseases at George Washington Universitv and 
Georgetown University Hospitals and am a member of the 
various medical societies and American Council of Re¬ 
search in Xervous and Mental Diseases. My practice being 
limited to mental and nervous diseases. Any inflam-a- 
tion contained within the bladder or the kidneys causes 
hematuria. That condition does not in anv wav affect the 

% w 

brain. If an elderlv man had lieeii treated for that condi- 
tion and it had cleari‘d up and never returned, I would say 
that that condition would not in anv wise affect the brain. 
Arthrit//s means iiiHam-ation within the joints. There may 
be a rather close relation between arthritis and hematuria, 
that is, if a man has hematuria as a result of cystitis, that 
is, infection of the bladden, the arthritis would be a sec- 
ondarv condition to that as a result of that infection. Arth- 
ritis affects the joints in this wav. The membrane with 
which the joints are lined, becomes swollen, and at time- 
the joint is painful. The ])rimary treatment for this would 
be to get rid of the infection, or the cause, and then treat 
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tlie local condition by massage and baking, tha is, hot ap¬ 
plications, and ordinary medications, alkalies, etc. 

The following hypothetical question was put to the Doc¬ 
tor bv Mr. Yeatman: 

Q. Doctor, assume a man G7 years of age in 1907; that 
prior to that time he has been active, in business, waiting on 
customers, in a store operated by a corporation in which he 
held stock; that he made sales to irustomers, quoted prices, 
understood the difference between the various articles for 
sale, and in 1907 had an attack of arthritis which affected 
his knee joints; and at or about the same time he had 
hematuria; that he was treated for the hematuria with good 
results; that is, no more blood was found in his urine after 
this; that he received treatment to eliminate the disease of 
arthritis, such as baking and purgation; that when the 
swelling in his joints went down his joints were somewhat 
stiff and he went to Florida where he staved two or three 
months and came back mucli improved; that the treatment 
of his joints for arthritis was absolutely successful; that 
from that time until his death no physician was called in to 
treat him for the trouble; that upon his return from Florida 
he was in condition to return to the store and continued to 
perform work of tlie charact(‘r 1 have already indicated to 
you; that shortly after he returned from Florida he devel¬ 
oped muscular heart weakness; that his circulation was not 
so good as it had been and there were some changes in his 
blood vessels that would indicate arteriosclerfsis; that in 
the year 1912 he had a fall while home and injured his fore¬ 
head and was put to bed, but a few days later he was able to 
get up and go to the store and continued his work in the 
store; that he manifested at times slight lapses of memory 
and on several occasions did not seem to recognize his son 
until his son spoke to him; that he continued his work of 
waiting on customers, showing them goods, making change, 
signing checks, paying bills, through the years 1912, 1913, 
1914; that in the summer of 1914 he had a fall in the store 
and became unconscious; that he was taken home in an am¬ 
bulance, and after a period of about a week returned to the 
store, opening the same in the morning and waiting on cus¬ 
tomers ; that after that fall in the store he appeared to be 
not as alert mentally and physically as he had been prior 
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thereto; that he seemed to l)e apathetic after the year 1012, 
and at liomo acted like he was without interest in anvtliini>:; 
that he would not return to liis home at times in accordance 

with liis custom and wlien lie did so lie would sav he had 

» 

been trying to tind his way home; that that in 1014 he sold 
his interest in a jiiece of real estate at what it cost him; 
that in 1007 he had entered into an agreement with his ten 
partners whereby each agreed to sell to the other at cost be¬ 
fore attempting to sell to other jiersons; that he continued 
working in the store thereafter until sometime in 1018; I 
will ask you whether or not in your opinion that man was of 
sound mind, capable of executing a valid deed or contract. 

Mr. Gardiner: I object, if your Honor pleases. The hy¬ 
pothetical question has left off some of the most important 
features—indeed the most important features of the case. 
He has said nothing about the testimonv of Mr. Lutz who 
testified that in 1911 and 1912 when he was there he was not 
able to wait on customers exce])t with his assistance; that he 
was nothing but a child in his manner and methods, and 
that he was recognized as a child bv those in the store; the 
testimonv of Lewis Gross that in 19L3 when he returned 


from Xew York—December, 1912, he went to Xorris-Peters 
Co. in January, 1913, for the purpose of seeking i‘ni])loy- 
ment and he saw his father standing on the op])osit(‘ si(h‘ 
of the street in front of his old store where thev had moved 
from, and that his father was standing there looking u]) and 
that he spoke to him and asked him what he wanted and he 
wanted to go into the store and he took him up to the other 
store. There is nothing in the hypothetical question that 
states that in 1912 he was not able to recognize the mem¬ 
bers of his familv. 


«**#•*# 


The Court: X^ow vou sav vou are willing to amend vour 
question by adding some of the matter that !Mr. Gardiner 
wanted in there, are you ? 

Mr. Yeatman: Yes, I am willing to amend it bv adding. 
Doctor, that about (’hristmas time, 1912, when he was at 
dinner he either spilled his food liy having it dro]) otT his 
fork when he was eating, or ])ushed some of it off his i)lat(* 
and that he would sort of fall over in his chair and nod or 
doze and apparently lose cnnsciousness for a few minutes 
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off and on. I will ask whether or not in vour opinion, he 
was of sound mind in the years 1912, 1913, and 1914, sub¬ 
ject to the amendment of ^Ir. Gardiner? 

A. I would say from tliat state of facts set forth that 
from 1912, 1913 and 1914 or any time in there, there is not 
anything that would lead me to believe that he was insane, 
or suffering from psychosis. That is ])urely a local con¬ 
dition and would not in anv wise affect the brain. 

TIhuh* is nothing in tlie liistorv of the cause from the 
hypothetical (piestion covering the case that would lead me 
to l)elieve that the patient was insanse or suffering from 
/hychosis from 1912, 1913, 1914, or any time in there. I 
should say that he was of sound mind. i\Iuscular weakness 
of the heart would not affect a man's brain. If this man 
had a fall and was able to come back to liis work within a 
week or 10 days, I should say tliat lie would not have had 
ap/' 0 ])lexy or ])aralysis. Apoplexy is always associated 
with some hemorrhage into the brain siu?stance resulting as 
paralysis. Here it looks more like he had a fainting or 
syncope attack—that is, due to failure of the circulation 
with the brain nnder stress—very common in old age and 
scleritic conditions. 


Thereupon Herman 0. Plugge was recalled for further 
cross-examination and testified in substance thus: 

Witness’ attention was directed to his testimonv hereto- 
fore give- in this cause that his brother PT'ederick AV. 
Ihngge had ])nrchased two shares of stock for $50 a share. 
Witness said that he did not remembei’ saying $50, but that 
it was $100 a share; that he said $100; that it was 
149 $100 a shar(‘. 

Thereupon witness’ attention was directed to testi¬ 
monv heretofore* given that these shares were transferred 
to his brother, because they feared trouble with Air. Lutz. 
AVitness was then asked if it was not a fact, that the Lutz 
stock had been purchased on the same day that they pur¬ 
chased the real estate from Lutz, that is June 23, 1911, and 
he answered, “A^es, sir, I don’t know; T guess so.” 

Air. A^eatman: Here vou are. Here is a certificate #12 
for 118 shares—#13 118 shares issued to Alfred G. Gross, 
dated Alay 1, 1912; From who transferred—original; and 
F. Lutz and there is the signature for it. The record shows 
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thereto; that lie seemed to lie apathetic after the year 1012, 
and at homo acted like he was without interest in anvthiin!:; 
that he would not return to liis home at times in accordance 
with his custom and wlien lie di<l so he would say he had 
been trvim? to find his wav home; that that in 1914 he sold 
his interest in a ])ieco of real estate at what it cost him; 
that in 1907 he had entered into an ag'reement with his ten 
partners whereby each agreed to sell to the other at cost be¬ 
fore attempting to sell to other persons; that he continued 
working in the store thereafter until sometime in 1918; I 
will ask you whether or not in your opinion that man was of 
sound mind, capable of executing a valid deed or contract. 

Mr. Gardiner: I object, if your Honor pleases. The hy¬ 
pothetical question has left off some of the most important 
features—indeed the most important features of the case. 
He has said nothing about the testimonv of Mr. Lutz who 
testified that in 1911 and 1912 when he was there he was not 
able to wait on customers exce])t with his assistance; that he 
was nothing but a child in his manner and methods, and 
that he was recognized as a child bv those in the store; the 
testimonv of Lewis Gross that in 1913 when he returned 
from Xew York—December, 1912, ho went to Xorris-Peters 
Co. in January, 1913, for the purpose of seeking i‘iiii)loy- 
ment and he saw his father standing on the op])osit(‘ sid(‘ 
of the street in front of his old store where thev had movi'd 
from, and that his father was standing there looking ii]) and 
that he spoke to him and asked him what he wanted and he 
wanted to go into the store and he took him up to the other 
store. There is nothing in the hypothetical question that 
states that in 1912 he was not able to recognize the mem¬ 
bers of his familv. 

******* 


The Court: X^ow vou sav von are willing to amend vour 
question by adding some of the matter that ^Ir. Gardiner 
wanted in there, are you ! 

Mr. Yeatman: Yes, I am willing to amend it bv adding, 
Doctor, that about Christmas time, 1912, when he was at 
dinner he either spilled his food by having it dro]) off his 
fork when he was eating, or ])ushed some of it off his ])lat(‘ 
and that he would sort of fall over in his chair and nod or 
doze and apparently lose cnnsciousness for a few minutes 
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off and on. I will ask vrhetlier or not in vour opinion, he 
was of sound mind in the years 1912, 1913, and 1914, sub¬ 
ject to the amendment of ^Ir. Gardiner F 

A. I would sav from that state of facts set forth that 
from 1912, 1913 and 1914 or any time in there, there is not 
anything that would lead me to believe that he was insane, 
or suffering from psychosis. That is purely a local con¬ 
dition and would not in anv wise affect the brain. 

Tli(‘re is nothing in the history of the cause from the 
hypothetical (piestion covering the case that would lead me 
to ])elieve that the patient was insanse or suffering from 
/hychosis from 1912, 1913, 1914, or any time in there. I 
should say that he was of sound mind. ^Muscular weakness 
of the heart would not affect a man's brain. If this man 
had a fall and was able to come back to his work within a 


week or 10 da vs, I should sav that he would not have had 
apro])lexy or ])aralysis. Apoplexy is always associated 
with some hemorrhage into the brain siinstance resulting as 
paralysis. Here it looks more like he had a fainting or 
synco])e attack—that is, due to failure of the circulation 
with the brain under stress—very common in old age and 
scleritic conditions. 


Thereui)on Herman 0. Plugge was recalled for further 
cross-examination and testified in substanc(‘ thus: 

Witness' attention was directed to his testimony hereto¬ 
fore give- in this cause that his ])rother Frederick W. 
Fliigge had ])nrchase(l two shares of stock for $30 a share. 
Witness said that he did not remember saying $50, but that 
it was $100 a share; that he said $100; that it was 
149 $100 a shar(‘. 

Tiier(‘U])on witn(‘ss’ attention was directed to testi¬ 
mony heretofore* given that these shares were transferred 
to his brothel*, because they feared troulile with Mr. Lutz. 
Witness was then asked if it was not a fact, that the Lutz 
stock had been purchased on the same day that they pur¬ 
chased the real estate from Lutz, that is June 23, 1911, and 
he answered, “Yes, sir, I don’t know; T guess so.” 

Mr. Yeatman; Here you are. Here is a certificate #12 
for 118 shares—#13 118 shares issued to Alfred G. Gross, 
dated ^lay 1, 1912; From who transferred—original; and 
F. Lutz and there is the signature for it. The record shows 
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that ill 1911 they got two shares just about the time they 
bought Lutz’s share in the real estate; and it was about the 
sfiriiig of 1912 that they acciuired tlie stock from Lutz, two 
shares of which, went from Lutz to IMugge; and a check was 
given for it. 

Witness was then ask(‘d if lie could explain and he re- 
])lied thus: 


^‘Xo, whatever the liooks says th(*rc. I do not know. 
J did not fix the books.'’ 

Witness’ attention was then directed to the fact that he 


had testified that the business of Lutz and Company were 
almost in bankru])tcy; were in terrible financial shape, in 
1914 and the witness was then asked whv it was that he was 
])urchascing 2 shares of stock from Lutz and Company at 
$100 a share at a time when the (’ompany was about to go 
into Bankru])tcy. He re])lied I was not going into Bank¬ 
ruptcy he did — to hel]) Mr. Cross out financially. 

Mr. West is mv brother-in-law and lie got four shares 
from me. 


Redirect examination : 

I had indeiiendeiit means in 1912, 1912, and 1914 that 1 
saved in the Bank and inherit(*d from my Mother's estate, 
my brother's (‘state. I had an uiicli‘, two brothers and a 
Mother died in tlie ineantinn*. 1 turned over the four shares 
of stock that were in mv dead brother's name, to mv 
brother-in-law, Mr. West. The original certificates of stock 
of Lutz and Com])any are made out in the handwriting of 
^Ir. Edmund A. Xewman. Certificate- Xo-. 1, 2, and 2 are 
in his handwriting. Xone of these are in my handwriting. 
C’ertificate- Xo-. 4 and o are in my brother Fred's hand¬ 
writing and also Xo. (>. C(‘rtificate- Xo-. 7 and 8 are 
lot) in my liaiidwriting. Certibeate- Xo-. !>, 10, 12, 12, 13. 

If), are in (’ambell Plugge's handwriting. Certif¬ 
icate- Xo-. 11, 14, are in my brother Fred’s handwriting, 
('’ertificate Xo. 17 is in my brother-in-law's, Mr. AVest’s 
handwriting. 


Thereui)on August H. Plugge being first duly sworn testi¬ 
fied for the defendants In substance thus: 

T am a brother of Herman O. Plugge and a brother of F. 
W. Plugge. The four shares of stock of my brother, F. AV. 



P. L. BOTELER ET AL. VS. H. 0. PLUGGE ET AL. 


149 


Plugge were turned over lo my brother Herman 0. Plugge. 
I was one of the purchasers of the front of 1325 G Street, 
X. W. My brother Fred attended to the purchase. I 
talked with Air. Newman, the lawyer in his office in the 
Fendall Building. He re])resented Air. Gross, and we were 
not represented at all. There was no written contract, only 
a verbal contract. AVe were not rej)resented by anybody; 
Air. Newman handled the entire transaction. He attended 
to all of the details, transferring of the papers and every¬ 
thing else. I got a separate deed for the ])roperty, for a one 
quarter interest. AVe ])aid at the rate of — on the whole 
property of subject to a $25,000 deed of trust—$75,000. 
That was for the entire property; front and back; the whole 
business. I have nothing to hide in the matter. It was all 
done open, clean and above board. 

AA^itness identified an check dated April 30, 1914, for $500 
as being his brother Fred’s check made payable to Alfred 
G. Gross drawn on the account of F. AA". and A. H. Plugge 
which was a joint account in the National Bank of AA^ash- 
ington. That check was paid. AVitness identi-ed a check 
dated Alay 4, 1914, to the order of Air. Gross in the sum of 
$5,000 signed by F. AA^. and A. H. Plngge drawn on the same 
account and cashed on the same account. Those checks 
were placed in evidence by the defendant. 

In 1917 we put up the warehouse and borrowed the money 
$13,000 from the 7th Street Savings Bank. The im- 
151 provements cost.9 between $14,000 and $15,000. After 
we paid the taxes and paid the interest on the $25,000 
loan there was verv little left. I have known Air. Gross for 
35 years. Only by visiting my brother’s store. I came in 
contact with him probably 8 or 10 times a year. Saw him 
in 1914. In my opinion lie was mentally sound and capa¬ 
ble of executing a valid contract in 1912, 1913, and 1914. 

Cross-examination: 

I saw Air. Gross in the store in 1918 and he was then in 
the store helping mit, trying to make himself useful. 

Redirect examination: 

I saw him there during the summer and fall of 1918. 
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Recross-examination: 


AVitness’ attention was called to the check for $5,000 dated 
May 4,1914, and witness said that that was the check given 
to Mr. Gross in part payment of this property. AVitness 
then identified a deed from Gross to witness for this prop¬ 
erty dated April 30th, which was recorded on the 2nd of 
Alay, 1914, and said deed was placed in evidence by the de¬ 
fendant. 


AVitness answered, “yes,'’ 
brother Fred's handwriting. 


but that the check was in his 


Redirect examination: 


The check is in the handwriting 
drawn on our join- account. 


of mv brother Fred and 


1 herebv certifv that the foregoing is a true statement of 
the evidence and exhibits in the above entitled cause and is 
])roperlv ])re])ared. 

WlLLIAAl IIITZ, 

Justice. 

Signed in du])licate 11th Jany., 192G. 
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IN THE 


Qlourt of of Columbia 

No. 4425 


Florence L. Boteler, et al, Appellants 

vs. 

Herman 0. Plugge, et al., Appellees 


BRIEF IN BEHALF OF APPELLANTS. 


THE CASE 

This controversy grows out of the mental condition 
of Alfred G. Gross in 1914, and the treatment of him 
by his partner and his partner’s brothers, the de¬ 
fendants in this case. 

The suit is brought by the children of Alfred G. 
Gross, who is now deceased. 

Alfred G. Gross died on January 29th, 1922, aged 
82 years. (R-38-67.) His wife predeceased him, 
having died on January 6, 1905. (R-29.) He left 

surviving him six children, five of whom are the 
original plaintiffs in this controversy. The sixth de¬ 
parted this life on the 27th of December, 1924 (R- 
29.) 


2 


Of the children that survived him, tliree were 
girls and three were boys. The oldest boy was an 
M. D., but nnfortunatelv developed the licpior habit 
(R. 63, 72, 75, 77), and for many years prior to the 
death of his father was of no value to himself or to 
anyone else. He was Alfred G. Gross, Jr. 

Alfred G. Gross was a man, small in statute, very 
thin, of an amiable disposition (K-14, 26, 30, 56). lie 
had no intimates. (K-30.) After tlie death of his 
wife, his life was spent at the office and in his home. 
(K-30-5().) He visited no one. He was })leasant 
and agreeable to those who happened to come to the 
house to visit his children. (R-30.) Ho was a man 
of high principles, and believed that no others could 
or would do wrong. He never took a drink in his 
life. 


He had an absolute and abiding faith in the de¬ 
fendant Herman Plugge. (R-34, 56, 59, 78.) He 
called him “Henrv.” 

The record discloses the fact that he owned unin¬ 
cumbered a handsome property on Ninth Street, be¬ 
tween and H, Northwest. This pro})erty in the later 
years of his life got away from him. (R-138.) What 
became of the proceeds is somewhat in doubt, except 
as to one thousand that Henry Plugge got as a gift. 
(K-138.) 

He conducted the business known as Lutz & Com¬ 
pany, a partnership, located for many years at 497 
Pennsylvania Avenue N. W. (K. 61.) He owned fifty 
per cent of that business in 1907. (R-130.) 

Frank Lutz, a son of the former owner having at 
that one a one-fourth interest. (R-139.) Herman 
Plugge a one-fourth interest. (R-130.) 

Thereafter, and in 1907, there was purchased at pub- 
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lie auction the property known as 1325 G Street North¬ 
west (R-24-25, 129), wliich was thereafter remodeled, 
and the business of Lutz & Company was moved from 
its old location on Pennsvlvania Avenue to this build- 
ing. (R-129.) The property cost, including cost of 
improvements, $75,571.54. (R-130.) This according 

to Herman Plugge’s testimony. We have no means 
of checking his statement. (R-130.) 

The property was in two parts or parcels, one on 
G Street, and used as the store. The other in the rear 
of G Street, and was used as a harness room, repair 
shop, etc. (R-129.) 

The record shows that the defendant Herman Plugge 
at some period came into the business but in just what 
capacity the record does not show. (R. 129.) There¬ 
after he acquired a one-fourth interest in the business. 
(R-130.) 

After the death of Mr. Gross’ wife, in 1907 he became 
ill, was treated by Dr. Harry Carr, Sr., and Dr. Carr’s 
then assistant. Dr. D. 1). iMulcahy. (R-37.) He was 
also treated bv Dr. Clavtor at various intervals from 
1907 on. Dr. Claytor, over objections of the defend¬ 
ants, was not permitted to testify. (R-45.) 

As a result of ^Ir. Gross’ illness in 1907, he took a 
trip to P^lorida with his son, young Dr. Gross, and upon 
his return it was observed that he was entirely a 
changed man, mentally and physically. (R-30-31, 46, 
56, 68.) 

In 1912 his physician. Dr. Mulcahy, who had been 
treating him since his illness in 1907 (Dr. Carr, Sr., 
having then departed this life (R-38), pronounced him 
mentally incompetent to transact any business from 
the year 1912 on. (R-39.) He continued, however, go¬ 
ing to the store, but acted like a child and was treated 
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like a child by the defendant, Herman Pliigge, and 
those in the store. (R-23, 32, 37, 71, 74.) 

From about 1911, up to the period when he was 
unable to walk, he would go to the store, but was found 
many times roaming around the streets. Once in 1915 
on the Avenue trying to enter the building where the 
store had been located prior to 1907. (R-32, 35.) On 
another occasion, in 1912 (R-74-75), he was found wan¬ 
dering in the Southwest,—where he had lived up to 
the time he had purchased a home on Seventeenth 
Street, where the family had been living for the past 
thirty years (R-36),—and was taken to No. 1 Precinct 
by some officer (R-74), his daughter was notified and 
took him home from the station house. (R-74.) 

Upon a number of occasions, at least two in 1912 and 
1913, it was found that he had gone to the city of Rich¬ 
mond, where he had worked as a young man. (R-58, 
63, 78.) And to the city of Baltimore, where he had 
likewise worked as quite a young man. (R-58, 59, 63, 
74.) He had no known friends or acquaintances in 
either of these places. (R-63, 77.) 

Upon innumerable occasions, from the fall of 1912 
on, on leaving the store to come home, he would become 
confused, or at least would get lost, and would finally 
return, iiome after several hours or days, confused and 
dazed. (R-35- 69, 71, 74.) Mr. Plugge would tell the 
porters in the store (R-62, 64, 73) to go hon’e with him 
in the afternoon, or his daughter would go after him. 
(R-33, 46, 73.) 

He was a man who never disclosed to his family any 
of his business affairs. (R-33, 60, 70, 75.) Not one 
member of his household had the slightest idea as to 
what he was worth, or what his holdings were. (R-34, 
62, 70, 75.) His three girls had not the slightest idea 
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or knowledge of business, or business methods. (R-55, 
56, 62, 77.) They did not know what a promissory note 
was, or a check, or a deed, or a corporation. (R-56, 
60, 77.) 

Defendant Plugge never disclosed the sale to any 
member of Mr. Gross’ family. (R-33, 34, 59, 60, 62, 70, 
76.) Never talked to any of them about business. 

The oldest son, a physician, lived at home, but for 
a number of years before the death of the father, was 
of no value or assistance to the family because he had 
reached the point of drink where he had no mental or 
physical capacity. (R-63, 75, 77.) And could not be 
depended upon or relied upon for anything. 

The second son was married (R-67) and was the only 
member of the family who was married (except Mrs. 
Boteler, who had been a widow for many years prior 
to the death of her father, and was without children.) 
(R-72.) He lived away from the house. He tried to 
learn of his father’s affairs but without success. 
(R-70.) 

The third son was, during this period living out of 
the city, in New York and Detroit, although he visited 
the home from time to time. (R-31,33.) Knew noth¬ 
ing of the note or sale. (R-33.) 

During the latter years of Mr. Gross’ life, and from 
about 1910 on, the daughters observed that he was not 
as free with money as he had been, and they were re¬ 
ceiving but little moneys, if any, for clothing. (R-56.) 

They sought to inquire of their father as to the 
status of things, but were always met with the remark 
that ‘‘Henry has fixed everything, and you are all all 
right” (R-34, 56, 62, 70, 75.) That he had perfect con¬ 
fidence in Mr. Plugge, and the children had the same 
confidence in Mr. Plugge that their father had. (R-34, 
• 56, 59, 62, 75.) 
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The second son, Jacob Gross, undertook to make 
some iiKiuiry about liis father’s affairs, but his sis¬ 
ters re])uffed him witli the remark that Henrv had 
taken care of everything, and it was all (). K. (K-TO.) 
There were several little unpleasantries about the 
inability of the second son to get information about 
his father’s affairs, with the result that he sought to 
obtain information from his father (K-70), but be¬ 
ing told that Henry had provided for everything 
and his father becoming excited on inquiry being 
made, out of due deference to his father’s condition, 
he abandoned his effort to ascertain what had been 
done. (H-TO.) 

flust after his father’s funeral, a will written by 
the father was j)roduced by Mr. Pierce Boteler, and 
read to the family. (R-34, 63, 64, 72.) This will named 
Pierce Boteler and the oldest daughter of Mr. Gross 
as his executors. (R-34, 71-72, 76.) In this will be 
undertook to dispose of his property, the will being 
dated June 8, 1914. (R-34.) The heirs agreed among 
themselves, through Mr. (Jardiiier, as to the disposi¬ 
tion of their father’s property. (R-34, 72, 76.) They 
knew their fatlier did not make the will. (R-76.) 

An attorney was employed and an agreement was 
made among the heirs permitting the will to be pro¬ 
bated and as to liow they should take under the will. 
(R-34-64-72-76.) 

The attorney for these heirs, who is the same at¬ 
torney who filed this suit and appears now as counsel 
for the appellants (R-5) found in the National Bank 
of Washington, an unsecured promissory note made to 
the order of Alfred G. Gross and signed by two of the 
defendants, who are brothers of the defendant Her¬ 
man Plugge. 
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Upon further investigation by this attorney, he 
found that note, plus $5,000.00 (R-20) represented the 
selling price of one-half interest in these two G Street 
properties, that is, the front and rear properties. The 
note is dated May 1, 1914 (R-19-20.) but there was a 
deed of record, dated April 30, 1914. (R-5, 104, 150.) 

Further investigation disclosed the fact that mi 1914, 
there was a verbal arrangement between Alfred G. 
Gross and his partner Herman Plugge, whereby Al¬ 
fred G. Gross signed a deed to all of his interest, be¬ 
ing one-half interest (subject to a trust to the Riggs 
Bank) to two brothers of Herman Plugge (R-134-149.) 
One of these brothers has since died, and his heirs, his 
brothers and sisters, are the other defendants in the 
cause. 

Herman Plugge was solicited for information as to 
the sale (R-142.) He replied that he knew nothing 
about it. (R-142.) 

Investigation by this attorney further showed, that 
the one-half interest which Alfred G. Gross had in Lutz 
& Company had disappeared and there was issued to 
him stock in Lutz & Company, a corporation, in the 
amount of ninety shares (R-130) Plugge having issued 
to himself ninety shares (R-130). 

The record further shows that there was an agree¬ 
ment which had been entered into at the time of the 
purchase of the G Street property whereby and under 
the terms of which it was provided that if any partner 
withdrew from the business, he must sell his interest 
in the real estate to the remaining partners on the 
basis of the original cost of the property, plus im¬ 
provements. (R-24, 25.) 

There was no evidence of payment by Herman 
Plugge to Gross for this additional interest in the cor- 



8 


poration which Herman Plugge claims now to own, 
except as to two shares for which Gross received a 
check for $100. (R-134, 147.) Plugge admitted on 

cross-examination (R-130, 131, 134) that he paid no 
money. 

It was found that Gross’ estate consisted of his home 
on 17th Street, free of incumbrance, a minority in¬ 
terest in Lutz & Company, a corporation, and this un¬ 
secured promissory note in the National Bank of 
'Washington which was and had been since its making 
in the custody of the National Bank of 'Washington for 
collection. The real estate on G Street was gone, and 
the control of the business was gone. 

In addition to this there had been a resolution (R- 
95) passed at a meeting held with Mr. Gross as presi¬ 
dent, at a time when the defendant Herman Plugge 
admitted on the stand that Mr. Gross was mentally 
incompetent (R-140-141) whereby a bonus was voted 
to Herman Plugge for sufficient to absorb all, or nearly 
all, of the earnings of the corporation of Lutz & Com¬ 
pany, so that there would be no dividends of conse¬ 
quence to the stockholders. The business of Lutz & 
Company has been for the last several years, and now 
is, run by Herman Plugge with his nephew as book¬ 
keeper. (R-86.) 

At the death of Mr. Gross this unsecured note in the 
National Bank of Washington was overdue and had 
been overdue for a period of two years and eight 
months. (R-20.) 

As soon as inquiry was made by counsel, of Herman 
Plugge as to what this note was for, there was a ten¬ 
der of its pa^Tnent made by the makers, the brothers 
of Herman Plugge. {R-142.) Payment was declined, 
and this suit was instituted. 
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After many weeks’ trial, the Court in its opinion, 
which was in writing, simply said, (R-10): 

“Bill to set aside sale of Lutz property on G 
Street for alleged fraud against and incompe¬ 
tence of Gross, Senior. Bill dismissed for want 
of equity.” 


THE EVIDENCE 

The record in this case in voluminous and there was 
a vast amount of testimony offered on behalf of the 
plaintiffs and on behalf of the defendants. 

I shall endeavor to assist the Court, therefore, by 
pointing out what I regard as some of the most im¬ 
portant testimony bearing on the legal questions con¬ 
sidered and determined by the Court. 

I shall first point out the testimony of persons, not 
members of the family—not parties to the suit. 

On Mental Incompetency: 

We have the record showing Mrs. Murphy (R-14), 
Frank Lutz (R-22), Mrs. Dunn (R-26), Mrs. Wagstaff 
(R-45), Clarence Banks (R-64), Frank Schossler (R- 
100), all testifying that Mr. Gross was incompetent, 
certainly from December, 1912, to the date of his death, 
of making any contract or transacting any business 
requiring thought or consideration. 

The substance of their testimony is this: Mr. Gross 
was not able to wait on customers without assistance, 
he was assisted bv someone in the store. He was con- 
fused, did not recognize members of his family, did 
not recognize his friends; called members of his fam¬ 
ily by the name of his deceased brother who had been 
dead many years. Would get lost in coming home from 
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his office. On two occasions went to Richmond and 
was bewildered and confused as to why he went. On 
one occasion went to Baltimore. On another occasion 
was found on the street in the morninjj: trying to find 
the store, hut going in the op])osite direction from the 
store. Unable to locate the District National Bank 
Building, and had to have someone accom])aiiy him 
there. Took no interest in things. His method of 
walking changed. He became indifferent in dress. 
Lost interest in everything. 

Frank Lutz, his former partner, testified (R-22), 
that he was like a child in 1911 when he (Lutz) sold his 
interest in the business, and that he obeyed the in¬ 
structions and directions of Plugge like a child would 
obey its parent. 

Frank Schossler (R-lOO) who is now a member of 
this Bar and has been since February, 1924, testified 
that he was a bookkeeper for Lutz & Company for two 

vears from 1909 to 1911. Even as far back as that 

• 

period from 1909 to 1911, Mr. Schossler says that ^Ir. 

Gross was an elderlv man and did verv little of anv- 

*■ • » 

thing. He was hardly considered capable of doing 
anything. If he attempted to make a sale, usually Mr. 
Plugge would come down and take it a wav from him. 
He spent most of his time aroinid my office. Mr. 
Plugge is the only one T ever received any orders 
from. Mr. Plugge gave instructions to Mr. Gross. 
(R-101.) I took no orders from Mr. Gross. Mr. Gross 
looked up to ^Ir. Plugge as a sort of king, as a boss, 
and jumped at his very word. 

Clarence Banks, a porter in the store, testified (R- 
64) that he left Lutz & Company in 1915 and went to 
work there in 1907 or 08. Mr. Plugge told Clarence 
to take Mr. Gross home in 1914, he believed (R-64). 
He took Mr. Gross up to a church at 8th and M Streets, 
Mr. Gross had a little slip in his hand. 
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Another time he asked him to take him to the Dis¬ 
trict National Bank, asked witness if he knew where 
the hank was, and asked witness to go around the cor¬ 
ner and wait for him. (R-65.) Saw him one morning 
at 12tli Street. Mr. Gross told him he was going to 
the store, when, in fact, he was going in the opposite 
direction from the store. That was in 1913 or 1914. 
It was after that that he went to the bank. 

The family physician. Dr. ]Mulcahy (R-37-45) testi- 
tied that he was the assistant of Dr. James Carr, the 
surgeon, and began as the assistant of Dr. Carr the 
treatment of Mr. Gross in 1907. That he treated him 
at intervals from 1907 up to the date of his death. He 
was eighty-two when he died in 1922. 

Dr. M ideally says (R-38) that in 1912 he observed 
tlie mental clianges which suggested some degenerative 
changes in the brain; that previous to 1912, he knew 
tlie doctor, and upon every occasion when he visited 
him he spoke to him and asked him to sit down, but 
that in 1912 he would look at him in an abstracted way 
as if he did not know Iiim. That he spoke to the 
family about it and advised the family then to keep 
)iim away from linsiness. That within the year 1912, 
he was called in, and found that Mr. Gross was out 
and had been brought home (R-39). He acted like a 
man without interest in anything, would find him sit¬ 
ing looking out of the window, and when spoken to 
he would say, “How are you?” Previously he had 
said, “How are you. Doctor, have a seat.” 

'When the witness spoke to him about his son A1 
(tlie doctor) who was present, Mr. Gross said that 
that was Joe, and upon inquiry, it was found that Joe 
was a brother of .Mr. Gross’ who had died many years 
before. That occurred in 1912. (R-39.) 
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Those eliaii<i:os were on gradually, right 

tlirongli from that time on through the years follow¬ 
ing, until his death. The pliysician says that in his 
()])inion Mr. dross was not of sound mind or capable 
of executing a valid deed or contract at any time from 
on to his death. 

lie had not sufticient mentality to appreciate and 
understand a deal involving any magnitude at all. 

On cross examination the pliysician said that in 
1912, as he calculated it, Mr. Gross had a fall, and he 
s(‘(*nu‘d somewliat dazed. At this time there was not 
an absolute loss of memory, luit it was an impaired 
memory. He did not know him. The physician was 
there every year and at intervals during the year, but 
cannot give the number of visits, could not find his 
records, and, further, he did not keep a detailed record 
of the calls because the son of Mr. Gross had attended 
school with the doctor and he did not make a charge 

for everv visit. 

* 

The physician (R-44) further testified that he ob¬ 
served these things first in 1912. 

Dr. Claytor likewise was called, but defendants’ 
counsel objected to his testifying because he was pres¬ 
ent in court and heard the cross examination of Dr. 
Mulcahy and under the objection he was excused. 
(R-45.) We therefore lost the benefit of his opinion. 

11 is Faniily\^ Testimony: 

The record shows that four of the five living chil¬ 
dren of the deceased all testified, the other being ill 
and unable to give testimony. They testified, accord¬ 
ing to the record Louis (R-29), Cordelia (R-55), Jacob 
(R-67), and Mrs. Boteler (R-72.) 
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Mrs. Boteler was the nurse for her father during all 
of these years, took care of him, accompanied him and 
watched him, and attended to his daily wants and 
necessities. Her testimony, and the testimony given 
by the others, as shown by the record, is in substance 
as follow: 

I nursed my father day and night, and slept in his 
room many years on account of being afraid he would 
go to the window. This began in 1907 and continued 
until three or four weeks before his death, when an as¬ 
sistant, a trained nurse, was called in. 

When he returned from Florida in 1907 he was 
stooped in one shoulder and dragged one foot. Before 
his illness, in 1907, before he went to Florida, he was 
a very active, quick walker, a very neat dresser, and 
very particular about his personal appearance. He 
was small in stature, weighing not over 130 or 135 
pounds at any time. He was extremely ill in 1907 be¬ 
fore he went to Florida. His wife, their mother, died 
in 1905. He gradually grew feebler; became indiffer¬ 
ent in his dress; would drop his food over his clothes; 
liis walk changed; his interest in tilings clianged. He 
stopped playing cards, stopped talking to his family; 
stopped calling us by name; this condition came on 
about 1912. In the fall of 1912, while walking in his 
room, he suddenly toppled over and fell, injuring his 
head (R-54, 57, 68, 73.) From that time on he would 
get lost and not know where he was. (R-58, 62, 69, 
73.) He would leave the store, and instead of going 
home take the wrong car and go in the wrong direc¬ 
tion. His daughters would try to assist him home, but 
he was sensitive about that. The colored porters would 
sometimes come home with him. He did not come home 
all night on two or three occasions, and they would 
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find that he liad gone to Kichmond or Baltimore, he 
did not know wliere he was nor what lie was doing. 

(diristmas, 1912, he did not recognize his son, who 
had been awav from home onlv a few months. He 
would have these spells of falling without any warn¬ 
ing (juite often. In 1912 he was ])icked up by police¬ 
men and taken to Xo. 1 Station House, the family was 
notified, and they had dilhculty in ])ersuading him to 
go home, he believing that he was there on business. 

'Fhey were urged by Mr. Plugge and by the physician 
to keej) him home, hut were unable to keep him from 
the office, he insisted upon going. They advised from 
time to time with Mr. Plugge as to his being lost, as 
to his falling, and as to his condition. 

In 1914, he fell in the store and was brought home in 
the Emergency Hospital Ambulance. That was in the 
summer of 1914. (R-63.) 

He was treated like a child, acted like a child. Thev 
relate many incidents which cannot he given in detail 
in this brief, l)ut will he found in the record, support¬ 
ing their o])inion that he was not only mentally incom- 
j)etent, hut acted like a child and was a child from the 
fall of 1912 until his death. 


The wife of Jacob Gross (the only married son) tes¬ 
tified in substance as did the familv as to the condi- 

ft 

tion of her father-in-law, as shown by the record 
(R-51.) 


The Defendants* Pleading on Question of Incompe- 

tencg 

The answer in this case, which was under oath, and 
signed by Herman O. Plugge, one of the defendants, 
states in paragraph 5, thus: 

“Answering the allegations contained in the fifth 
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paragraph of said amended bill these defendants deny 
that the said Gross, at the time of or since the execu¬ 
tion of the deeds referred to therein, was mentally de¬ 
ficient or defective in any way or incapable of trans¬ 
acting business affairs.” 

The testimony of most of the witnesses for the de- 

A' 

fendants is to the effect that Mr. Alfred G. Gross was 
a very capable competent business man, and that his 
faculties were as good when they last saw him in 1917- 
1918 as they were when they first knew him in the 
prime of his life. They observed no difference in his 
mental condition, he was a little older, but no other 
change. 

On cross-examination of some of the witnesses, how¬ 
ever, a different situation was disclosed. For instance, 
Oampell Plugge (R-94) testifying for the defendants, 
(he being a son of one of the defendants), testified on 
direct examination (R-97) that Mr. Gross in 1914 was 
in the best of health, he noticed no drooping of the 
shoulders, no dragging of the foot, until after the fall 
in the store. He was active and cheerful and joking. 
His fall in the store was in 1916 not 1914. He was away 
from the store only a few days and when he returned 
he went on as before. He admitted, however, on cross- 
examination, that the fall did affect him. He thought, 
however, that Mr. Gross was in possession of all of his 
senses up until the time of his fall, but he was pre¬ 
pared to have the fall affect him mentally but he 
thought that when he returned to the store after the 
fall and took up his duties that he was all right. That 
a year after that he made up his mind that the fall 
had weakened Mr. Gross’ mental condition. That dur¬ 
ing that year he had had a couple of falls, and witness 
thought he w^as kidding himself in thinking that he had 
been all right mentally. (R-98.) 
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John Hauber, testifying for the defendants, on 
cross-examination admitted observing the dragging of 
the foot and the stooping of the shoulder. (R-114.) 

Walter E. Cossins, testifying for defendants, on 
cross-examination (R-120), that after Mr. Gross came 
back in 1916 after the fall, he noticed him getting very 
feeble, and he was what the witness would term a nuis¬ 
ance after that. He would come up to where we were 
at work. He would not know what jobs were up there 
or what he came for. And that occurred time after 
time, day after dav. That occurred after he came 
back. But I do not mean that it was the day after he 
came back after the fall, I should think it was within 
the first six months after he came back, and after 
that when he would wait on people, Mr. Plugge would 
go up and assist him, and that occurred every day. 
That he remembers Mr. Gross being lost, but has not 
the slightest idea when it was, except he knows it was 
not prior to the fall in the store. That his fall in the 
store was in 1916. 

That he and Mr. Gross would take lunch together in 
1911 and until 1913 or 14. (R-125.) The witness was a 
harness maker in the store. Witness knows that the 
fall in the store was in 1916, because they talked about 
it in the store. ^Ir. Turner, Mr. Wright, and possibly 
Mr. Herman Plugge. Just trying to fix the date and 
find out when it was. These talks were within a period 
of two or three weeks before he testified. (R-122.) He 
knows that this fall in the store was before we got into 
the war, before we had our first draft. 

The defendant Herman Plugge, testifying (R-135) 
admitted that he was a nuisance around the store, but 
says it was not until 1918, and that he did try to keep 
him out of the store on Christmas, 1918. He finally 
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testifies (R-141) that he would not believe he was in 
condition to transact business in 1917. That his fall 
in the store was in 191G, and that he noticed after that 
he was getting feeble, and then he had other spells in 
the store and was getting still weaker. 

A number of witnesses testified that Mr. Gross told 
them he had sold his interest in Lutz & Company. 

See testimony of John Hauber (R-114). He testi¬ 
fied in substance that Mr. Gross had told him in 1914 
that he was going to sell out the business. That some 
time after that he told him he had gotten out of the 
business. ‘‘He told me that he had gotten rid of all 
his interest in Lutz & Company. It was after 1914 
when he told me that, I should say it was about 1915. 
He told me he had nothing more to do with Lutz & Com¬ 
pany. He spoke to me about it once or twice and each 
time told me the same thing. The words he used were 
‘sold his interest in the business.’ ” He thereafter 
repeated the substance of this. (R-115.) 

Louis Gross, the son, testified (R-34) that his sister 
Cordelia had written him before 1916, that her father 
had sold the store. The same witness (R-33) said 
that his father told him that he had sold the store. 

The Testimony on Undue Influence and Fraud 

Frank Lutz, a former partner, testifying on this 
point, said that in 1911, before he left the store, Mr. 
Herman Plugge told him not to tell Mr. Gross what 
the inventory was (R-22) and not to let Mr. Gross 
see the books of the Company. He further testified 
that in 1911, before he left the business, he observed 
that Mr. Gross was like a child and would do every¬ 
thing anyone told him. That Mr. Gross did not enter 
into any dealings or negotiations of any kind, that he 
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exercised no authority about the store or the business. 
He would do whatever Mr. Plugge told him to do. (R- 
23.) 

Frank B. Schossler testified on this point, in sub¬ 
stance, thus: (R-lOO) Mr. Plugge gave instructions to 
Mr. Gross. Mr. Gross gave no instructions. Mr. Gross 
did very little of anything around the store. He was 
hardly considered capable of doing anything. If he 
attempted to make a sale, usually Mr. Plugge would 
come down and take it away from him. Mr. Plugge 
had his office on the balcony in the rear of the store, 
from which position he could see all over the store. 

Further testifying, this witness said (R-101) “Mr. 
Gross looked up to Mr. Plugge as a sort of king, as a 
boss, and jumped at his very word.’’ 

Mrs. Boteler testifying on this point (R-75) said 
that when she asked her father about his affairs, he 
said, “Henry’s fixed me! Henry’s fixed me!” 

Another daughter, Cordelia Gross, testified on this 
point (R-56) that she knew nothing of her father’s 
business; that her father had never talked to them 
about business, but when he did he would say that Mr. 
Plugge had fixed everything, that we were all right, 
that he had “perfect confidence in Mr. Plugge, and we 
had the same that my father did. We had explicit 
confidence in Mr. Plugge.” Mr. Plugge never advised 
with any of the children about the business. 

The defendant Herman Plugge testifying, under 
cross-examination, admitted (R-138) that Mr. Gross 
was about to sell his property, that is. Gross’ property 
on Ninth Street, for $19,000, when it was worth $25,- 
000. That he (Plugge) induced him not to sell it for 
that, found him a customer at $25,000, and ^Ir. Gross 
gave him $1,000. (R-138.) 
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The testimony further shows that Herman Plugge 
under-cross-examination testified that at the time the 
corporation was formed (R-130) in 1907, Mr. Gross 
was the owner of one-half of the business, Lutz one- 
fourth, and he (Plugge) one-fourth. That they never 
paid in any money. 

Thereafter he testified that he purchased some of 
Mr. Gross’ interest in the partnership before the cor¬ 
poration was formed (R-130). He further testified 
that they divided the stock in the corporation accord¬ 
ing to the interest in the partnership—one-half to Mr. 
Gross, one-fourth to Lutz, and one-fourth to himself. 
That they never paid in any money. (R-130.) 

His counsel then showed him the minutes of the first 
meeting showing the issuing of stock to Alfred G. 
Gross of 90 shares, to Herman Plugge of 90, and to 
Frank Lutz of 60 shares. 

Thereafter, and after being cross-examined by his 
own lawyers, upon the objection of plaintiff’s coun¬ 
sel, the witness testified (R-132) on that point, thus: 
That the stock issued to them at the time of the cor¬ 
poration represented the interest they owned in the 
partnership and that they turned the business over to 
the corporation for that stock and what he paid Mr. 
Gross additional for his. 

That when they purchased the stock of Lutz, Mr. 
Gross and the witness had an agreement, and “we sold 
to my brother F. W. Plugge two shares of stock, one 
of Mr. Gross’ and one of Mr. Plugge’s.” He produced 
check for $200 for this, but never produced checks 
showing any other payments to Mr. Gross, although 
called upon by counsel to produce such checks. (R- 
137-138.) 

The testimony of Herman Plugge further shows (R- 
139) that Mr. Gross kept no books, that he waited on 
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customers; that neither of them could keep books. That 
no corporation books were kept. He finally admitted 
(R-139) that there was no money put into the corpor¬ 
ation, that there were no money transactions between 
Mr. Gi *oss and witness except the transaction of the 
purchase of the two shares of stock for which witness 
paid him $50 a share. And these two shares gave 
Plugge control of the corporation. 

The record further shows that defendant Plugge re¬ 
fused and failed to produce books of the corporation 
showing the transaction. (K-Sfi, 87, 89, 91, 92, 93.) 

The testimony shows that after some of the books 
were finally produced, others could never be found. 
That appearing in the minute book (R-95) was a re¬ 
port of a special meeting which was held xVugust 6, 
1918, at which meeting there was present Alfred G. 
Gross, Herman Plugge and F. W. Plugge, and that a 
resolution was passed appropriating a sum to Her¬ 
man (). Plugge in addition to his regular salary of an 
amount equal to two per cent of the total gross sales 
of the company from January 1st. (Note: this meet¬ 
ing was held Aug. fi, 1918, which was more than a year 
after the time when this defendant Herman Plugge 
admitted under cross-examination that xVlfred G. Gross 
was incompetent to transact business.) See his testi¬ 
mony R. 141. 

Mrs. Mur])hy (R-17), Mrs. Dunn (R-29), Mrs. Wag- 
staff (R-47), Mrs. Boteler (R-73), and Frank Lutz 
(R-22) all testified to statements made by Mr. Her¬ 
man Plugge prior to 1914 to the effect that Mr. Gross 
was incompetent, was a nuisance about the store, was 
not fit to attend to business and should be kept away 
from the store. 

He contradicts every witness. He denies that he 
told any witness any of the things that they have testi¬ 
fied to. 


Dofeiulaiit Herman Pliigge, however, admitted on 
cross examination (R-138) that ^Ir. Gross attempted 
to sell his pi-operty on Ninth Street for $19,000 when 
it was worth $25,000, and that he (Herman Plugge) 
prevented him from doing so, found him a purchaser 
for $25,000 and that ^Ir. Gross made him a present of 
$1,000 for doing this. (R-138) and this prior to 1914. 

The Testimony as to Purchase and Sale. 

The record shows that none of the children had any 
knowledge of the sale of the property. (R-33-59-70- 
75). The only information they had was that “Henry” 
(meaning Herman Plugge) had fixed everything. That 
Henry had things fixed so that they would be taken 
care of after his death. That everything was all right. 
That Henry had fixed everything. 

The record further shows (R-19) that after his 
death, it was found that there was an unsecured note 
in the National Bank of Washington, in the sum of 
$17,652.63 (R-20) which was the consideration for 
the sale of the property, plus $5000. The testimony 
of the defendants is that there was an additional $2500 
paid for the consideration for the back property, but 
there is no deposit of any such sum in the bank books 
of Gross (R-20). The $5000 paid on the front prop¬ 
erty does show on his bank book. (R-19-20-21). 

No notice or information was obtained by any mem¬ 
ber of the family until after the death and after 
investigation. (R-33-60-70-75). 

The note was in the bank overdue, had been over¬ 
due for some two years at the time of the death, and 
no offer or attempt was made to pay until inquiry was 
made by counsel representing the plaintiffs from Her¬ 
man Plugge, when tender of payment was made 
immediately. (R-142), 
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The record shows that the deed {R-150) for this 
property was made on April 30, 1914, and recorded 
May 2, 1914. That the note was dated May 1, 1914 
(R-2().) The check for $0000 was dated May 4, 1914. 
(R-150). 

That an effort was made to prove that the makers 
of the note, or at least one of them, was insolvent 
(R-79) that the testimony was refused by the Court. 

The testimony shows that the property when the 
transaction was discovered was worth more than 
double what was promised to be paid for it, or $174,582 
(Testimony of J. Dallas Grady) (R-80). Grady testifies 
that the value of the front property in 1914 was 
$71,580, and the back property $8,370, or a total of 
$79,950. Grady, however, has not made any sales in 
the immediate neighborhood, and was testifying as a 
member of the Real Estate Board without any special 
knowledge as to that particular property or neighbor¬ 


hood. 

Stanton R. Xorman, who was connected with the 
real estate department of the Munsey Trust Company, 
had made sales and was particularly familiar with the 
immediate neighborhood. lie testified (R-80-82) as 
to sales in the immediate neighborhood, and places 
the value of that property in 1914, at $103,920, for the 
front; and $7,805 for the rear; or a total value for the 
two pieces in 1914 of $111,725. lie fixed the value of 
the front lot as of the date he testified thus: 


Value of ground, front lot. $113,160.00 

P"ront building. 39,928.00 

Rear lot. 11,125.00 

Rear building. 15,784.44 


Or a total value today as of 


$179,997.44 
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Norman testified as to the transfer and sale of prop¬ 
erties in that immediate neighborhood, and gives the 
selling prices thereof. The property at corner of 14th 
and G was purchased by Federal American Bank in 
1913 for $112 per sq. ft. (R-81). 

The testimony of A. S. Gardiner (R-82-84) fixes the 
value of this property in 1914 at $101,840. He places 
the value today of both lots at $25 a sq. ft. and a valu¬ 
ation on the building of 35c per cu. ft., making the 
buildings worth today $68,464. He supports his testi¬ 
mony by the following facts; That in 1912 he sold 
1331 and 1333 G St. for $125,000. In 1920 he sold 1330 
G St., being four doors west of the Plugge property, 
and that property has only a rear alley, whereas the 
Plugge property has a side and rear alley, which sold 
for $110,000. He sold 612 13th St. for $110,000 in 1920. 

Norman and Grady both testified that the tendency 
of this property in 1914 was upward. 

A. S. Gardiner testified (R-84) that there was an 
active movement on G Street, which began in 1912. 
The Lutz property was regarded with interest in 1912, 
and in 1914 was very desirable for business purposes, 
more so than in 1912. 

W. P. Richards, the Assessor of the District, testi¬ 
fied on this point (R-84) that there was a very con¬ 
siderable rise in that property between the years 1909 
to 1914. That activities in the business section in 1911 
and 1912 were very pronounced, and they applied to 
this square and the surrounding squares. In 1913 and 
14 there was practically a stationary period. He fixes 
the value of the whole property, taking both lots to¬ 
gether, at from $10 to $12 a foot in 1911. There was 
an assessment made by the District in 1911. He places 
the value (R-85) on both lots as a whole in 1914 at 
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$15 per sq. ft. In the year 1914 there was an assess¬ 
ment of $10 for the front feet and $4 for the rear. 
That is for tlie year ending 1914. The land was 
assessed at $10 which was a two-thirds basis. The 
assessment of $10 and $4 was made in 1911. At that 
time they assessed tlie two lots and improvements at 
$57,380, which represented two-thirds of the value 
fixed in field, or two-thirds of $86,000. (K-86). 

As against this, one witness testified for the defense 
on this point. One Harold E. Doyle (R-123). He fixes 
the value of the property in 1914 (R-124) at from $75,- 
000 to $80,000 as a whole. He says the market for that 
property in 1914 was especially poor. On cross-ex¬ 
amination, the witness said that Mr. Plugge had been 
a client of his office for a great many years. That he 
valued the property as an entirety at $15 a foot. De¬ 
velopments of that property had begun in 1914, and he 
had regarded it is a coming business property in 1914 
and in 1912. On re-cross-examination he said that his 
value that he gave us was on the ground, and that he 
valued the land by the sq. ft. in 1914 at the figure 
given. (R-125.) 

Recapitulation of Values 

To recapitulate the question of values as given by 
expert testimony, we have this: 


Mr. Grady (R. 79) 

Fixes value of land. ... 
Fixes value of building 
Fixes value of rear lot. 
Improvements rear lot.. 

Total value land and 
improvements . 


1914 Present Value 

$56,580.00 $122,600.00 

15,000.00 36,650.00 

8,370.00 . 

. 15,772.00 


$79,950.00 $175,022.00 
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1914 Present Value 

$75,400.00 $113,160.00 

28,520.00 39,928.00 

7,805.00 11,125.00 

. 15,784.44 

$111,725.00 $179,997.44 

Mr. A. S. Gardiner (R. 82) 

Fixes value of land (2 lots).. $73,320.00 $122,200.00 

Fixes value of building. 28,520.00 68,464.00 (2) 

$101,840.00 $190,664.00 

To reach an average valuation by dividing by three, 
we have: 

1914 

Value of land. $73,825.00 $123,028.33 

Value of buildings. 24,013.33 58,866.14 

Total . $97,838.33 $181,894.47 

As against this we have the testimony of Harold E. 
Doyle (R-123), the value of the land in 1914 was from 
$75,000 to $80,000. He placed no valuation on the 
buildings. 

THE ARGUMENT 

We have here an unusual state of facts and circum¬ 
stances. We have facts here which we regard as con¬ 
clusive as showing that Alfred G. Gross in 1914 had 
reached the point in life when he was a child for the 
second time, when he had no business capacity, no busi¬ 
ness judgment, no reasoning power and no mental ca¬ 
pacity. 

We have here a record which shows that Herman 
Plugge, who had been taken into that business by Al¬ 
fred G. Gross, had absolute control of Alfred G. Gross 
as far back as 1911 (R-101). That he could do with 
him what he pleased, could control him as a parent con- 


Mr. Norman (R. 80) 

Fixes value of land... 
Fixes value of building 
Fixes value of rear lot 
Improvements rear lot. 
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trols a small child. All that was required by Mr. 
Gross of Mr. Plugge was a suggestion. Anything that 
Plugge suggested or directed, Gross did. 

NOW WHAT DID HE DOf 

First, we find Gross with a half interest in the busi¬ 
ness; Plugge a one-quarter, and Lutz a one-quarter. 
Plugge gets from Gross a half interest in the business, 
that is, in Lutz & Company, a corporation, the busi¬ 
ness, not the real estate. Plugge admits that he did 
not pay any money for it. That is, he says at one 
place that he paid money for it, but is not able to tell 
the amount, not able to produce the checks, not able 
to produce any evidence of payment. The bank ac¬ 
counts of Gross show no evidence of payment. Gross 
made no deposits which would indicate any purchase, 
and, finally, Plugge admits that he paid him nothing. 

Therefore, we have the defendant Herman Plugge, 
the man who was taken into this business by the old 
partner Gross, getting a half interest in the business 
without paying for it, and this at the time when the 
evidence shows conclusively that that old partner 
Gross was mentally incompetent, mentally deficient. 

WHAT NEXT DID HE DO? 

He was not satisfied with a half interest. He gets 
this old man to give up one share of the 50% owner¬ 
ship to Herman Plugge’s brother, thus giving up that 
one share of stock which controlled or prevented the 
control of this business of Lutz & Co. 

Herman Plugge tried to explain that, but his ex¬ 
planation is so weak, so inconsistent with the surround¬ 
ing facts and circumstances, that the Court will, we 
believe, disregard it upon one reading. His explana¬ 
tion will be found at R-134, 141, 148. 

Now, he has the control of the business; it being a 
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corporation which means the ownership of the busi¬ 
ness practically, because we find after what thereafter 
took place he intended to own the business itself and 
not a controlling interest in the business. 

WHAT DID HE NEXT DO! 

He gets this old man to give a deed to his two broth¬ 
ers for the rear portion of this property, and he tes¬ 
tifies that they paid him $2,500 for his half interest 
in it. There is no check produced to show the pay¬ 
ment of that $2,500; there is no deposit in the bank ac¬ 
count of Alfred G. Gross to show that he received it. 
If he got it, what did he do with it! Did he give it back 
to Plugge! Did he throw it in the gutter without 
cashing it! Did he go on a spree and spend it! What 
became of it! Where is it! W’hen did he get it! 

WHAT NEXT DID HE DO! 

He had this old man sign a deed to the front prop- 
ertv to his two brothers. The deed was executed, de- 
livered and recorded, without the receipt of one dol¬ 
lar of money or any other evidence of payment. The 
record (R-5, 150) shows that the deed was executed on 
April 30, 1914, and recorded May 2,1914. 

We find a check produced and in evidence (R-150) 
for $5,000, payable to Gross, which check was dated 
May 4, 1914, two days after the deed for the property 
was recorded. The consideration to be paid was $22,- 
500. The balance of the payment was not secured by a 
deed of trust, was not secured by collateral of any 
kind, but was simply a plain unsecured note of these 
two brothers of Herman Plugge drawing interest, if 
you please, at five per cent (R-20). This note was for 
a period of five years, interest payable semi-annually. 
This note was more than two years over due at the 
death of the old man. No proposal or effort to pay 
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the same was made until after his estate’s counsel be¬ 
gan an investigation to ascertain for what purpose the 
note was given, and then there was a great rush and 
anxiety to pay this unsecured note given seven years 
before in the manner just stated. 

Chas. E. Marsh, treasurer of the Columbia Title Co., 
testified (R-101) that in all of his experience of many 
years in many transactions and in settling the many 
sales of the Columbia Title Company and the Real h]s- 
tate Title Co. he had never known of a case where 
there was a sale and a large unsecured note accepted as 
a part of tlie consideration of the purchase price for 
such sale and purchase. 

Now Plugge had secured everything that the old 
man had, except his house on 17th Street and a minor¬ 
ity interest in the business. This minority interest 
will be worth nothing if this Court affirms the Lower 
Court. 

FROM WHAT PERIOD WAS GROSS INCOM¬ 
PETENT? 

There appears to have been no contract of sale 
(R-142) so we have no knowledge of when the negotia¬ 
tions, if there were any, took place. 

We do find, however, that the deed conveying the 
front property to the two brothers of Herman Plugge 
was dated April 30, 1914 (R-loO) and recorded May 
2, 1914. We find that a check for $500, dated Apr. 30, 
1914, was given (R-149) and also a check for $5,000 
dated May 4, 1914. So that it would appear that the 
transaction was had as of the date of April 30th or 
May 2nd, 1914. 

The alleged purchase of two shares of stock from 
Mr. Gi •OSS by Plugge appears to have been on April 
11, 1914, since the check which Plugge claims to have 
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given Gross in payment for said stock was dated April 
11, 1914, being in the sum of $100. (R-134). 

The rear portion was sold by Mr. Gross, according 
to tlie testimony of Herman Plngge (li-134) for $1,500. 

The question of the mental condition of Alfred Gross 
at the time of this transaction being of the greatest 
importance, I shall endeavor to point out to the Court 
the testimony pro and con on the subject of his mental 
condition at that time. 

Xow, while it is true that the defendants in their 
sworn answer claim that Gross was competent at all 
times before and after these transactions, neverthe¬ 
less, on cross examination of one of the defendants’ 
principal witnesses, the harness maker Cossins, 
(K-120-121) he admitted that after the fall in the store 
Mr. Gross was a nuisance around the place. That he 
did not know what he was doing, and that Mr. Plngge 
would have to complete all of his sales. He says this 
condition began about six or eight months after the 
fall in the store (R-121) and fixes the fall in the store 
as in the summei* of 191G. He savs he arrives at that 
date after a conference with Mr. Turner, Mr. Wright 
and possibly Mr. Herman Plngge. That they had this 
conference about two or three weeks before he testi¬ 
fied (R-122). 

All of defendants’ witnesses placed the fall in the 
store at 191G. None of them have any positive data 
or written evidence to support their contention that 
it was in the summer of 191G. The onlv evidence tend- 
ing to support it is the testimony of a young man from 
Emergency Hospital who testifies that according to 
the books of the hospital, the Emergency Hospital 
ambulance called at 1325 G Street on July 25, 191G, 
(R-110) and took the patient home. There was noth- 



ing in the books to show who the patient was, where 
his home was, or anv of the circumstances or condi- 
tions of the removal (R-110). 

The witness who testified admitted tliat he liad not 
made the entries and that the entry appeared in the 
handwriting of a clerk of the Board of Charities. The 
Board of Charities clerk was not called, and there was 
nothing to advise the court as to any of the facts or 
circumstances of this removal of a patient from the 
store in July 1916. 

The witness on cross examination admitted that 
there were no records of the hospital in 1914 (R-llO). 

This is the testimony of the defense in support of 
their claim that it was in dulv 191 (i, and that the 
Emergency Hospital ambulance on this call took Mr. 
Gross home from the store. 

Now, let us analyze the testimony of the })laintiffs 
in support of their claim that the fall in the store 
occurred in the summer of 1914. 

We shall first discuss the testimonv of the witnesses 
for the plaintiffs other than the members of the family, 
and I begin with the testimony of Mrs. Wagstaff 
(R-45). 

Mrs. Wagstaff says under cross examination on this 
point (R-48) that she lived on Riggs Place for one 
summer; that she broke up housekeeping in December 
1912, and that in 1914 she lived on the right side of 
Riggs coming towards 17th, between 16th and 17th. 
Does not remember the number of the house but it 
was on the corner of the allev and the house is still 
there. She lived there only one summer. In support 
of her contention she produced a letter and the en¬ 
velope {R-79) is addressed to Mrs. Mary Wagstaff, 
1617 Riggs Place, N. W., Washington, D. C., and bears 
the postmark of July 8, 1914, 9:30 p. m. 
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Now we have a piece of written evidence showing 
that it was in July 1914 that Mrs. Wagstaff lived at 
1617 Riggs Place, N. \V., Washington, D. C. There 
could be no denial of this evidence, because it was in 
writing on an envelope with the postmark of the date 
upon it. The fact that Mrs. Wagstaff did live there 
in the summer of 1914 could have been contradicted 
had it not been so, because this evidence was given in 
the early part of the trial which lasted several weeks. 
Mrs. Wagstatf. says she lived on Riggs PI. when Mr. 
Gross fell in store (R-47). 

Now the testimony of Clarence Banks, the colored 
porter, plays, we believe, an important part in sup¬ 
porting this claim that the fall of Mr. Gross in the 
store was in 1914. Clarence Banks testifies (R-64) 
that he left Lutz & Co. in 1915. He testifies that he 
went to work in the post office department in 1915 as a 
laborer (R-66). The defense sought to contradict that 
testimony by the testimony of a personnel officer of 
the Post Office Dept, during that period who says that 
according to the records of the Department, Clarence 
Banks was never employed there, during the period 
from 1912 to 1922. And further by the testimony of 
one Weeks, a timekeeper of the Washington Terminal 
Co. (R-106) who testified that Clarence Banks was 
employed in the Washington Terminal Co., but says 
that he was not employed by the Washington Terminal 
Co. during the period in question. 

They sought further to contradict Banks on this 
point by the testimony of young Campbell Plugge, the 
bookkeeper, who testified (R-97) that Clarence Banks, 
according to the books, receiv^ed salary from Lutz & 
Co. until August 8, 1917. That this is shown from the 
expense book at page 103, his name appearing each 
week through 1916 and 1917. 
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May I invite the Court’s attention to certain testi- 
money given in this case which contradicts flatly the 
testimony just cited, as given by Campbell Plugge? 

I invite the Court’s attention to the testimony of 
Campbell Plugge when he was first called as a witness 
by the plaintiffs. He testifies (R. 86) that he kept books 
for Lutz & Co. since July, 1912. The record (88) fur¬ 
ther shows his testimony thus: “My books only 
showed the weekly salaries, lumped, and all salaries 
were paid in cash. The books would not show the in¬ 
dividual salaries of Mr. Plugge and Mr. Gross. I kept 
the book that I have been testifying from since the lat¬ 
ter part of 1912 up to the present date, and you will 
find no record of salary payments in that bookf” 

Thereafter, and upon further examination, this wit¬ 
ness testified (R-89), “I brought the books showing 
the salaries in lump. I brought the checks and I have 
them with me, and then I’ve got the minute book. This 
salary account shows the lump sum each week and 
that was given me by Mr. Herman Plugge. I do not 
know of any book so far as I can tell that will give 
you the salaries other than in this lump form to Mr. 
Plugge. I have never seen such a book.” 

Mr. Herman Plugge when he was called by the 
plaintiffs and requested to produce certain books and 
failed to produce them, was examined on that point, 
and testified (R-91) thus: 

“I really cannot say whether 1 have such a ledger or 
not. I have no stock book account that I know of. I 
do not think we ever had one. I never kept the books— 
I left them to the bookkeeper. * * * i never kept 

any books except little personal memorandums.” 

Mr. Herman Plugge while on the stand testifying in 
his own behalf as a defendant’s witness, when interro- 
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gated about the books (R. 92) in referring to his book¬ 
keeper said: ‘‘He is the one who does all the book¬ 
keeping. I never kept books. I would not know how 
to do it if I did. I never had any experience in that 
line.’’ 

Notwithstanding all of this—they thereafter come 
into court and produce a book which they call the ‘ ‘ ex¬ 
pense book” of the corporation, and they testify that 
at page 103 of that book, it shows salary paid to Clar¬ 
ence Banks until August 8, 1917. 

And that even in face of the fact that one of their 
own witnesses, a former clerk, Mrs. Florence Tankers- 
ley (R-126), under cross-examination told us that 
Clarence Banks was employed at the post office de¬ 
partment according to the information she received 
from John Robinson, the other porter in the store, and 
that when she returned to work for the firm of Lutz & 
Co. in October, 1916, Clarence Banks was not employed 
in the store. That she heard he was working in the 
post office department (R-127-8). 

We therefore have this situation: We have the 
bookkeeper swearing that he has no record of salaries 
except in a lump sum amount. We have the defendant 
Herman Plugge testifying that he kept no books ex¬ 
cept little memorandums. We have the testimony of a 
young lady who was produced by the defendant Her¬ 
man Plugge, who testified for the defendant Herman 
Plugge, that she was in the store working for Lutz & 
Co. as a saleslady from December, 1908, until she left, 
and then returned in October, 1916, and left in June, 
1918. She said that when she returned to that store in 
October, 1916, Clarence Banks was not employed there. 
That she heard from another employee that he was 
working in the post office department. 
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This testimony we regard as of great importance, 
because it shows the Court the character of the testi- 
many and the efforts, methods and means used to pro¬ 
tect and support what had been done. 

We further suggest to the Court that if this method 
was used in this instance, how easy was it to have the 
Emergency Hospital Ambulance come to that store in 
1916 and take some one out for the purpose of using 
that as a means of supporting their contention that 
Mr. Gross did not fall in 1914 but in 1916. 

AND WHY? Because the defendants’ witnesses 
had already said that within six months after the fall, 
Mr. Gross was totally incompetent. This notwith¬ 
standing the sworn statement in their answer that he 
was at all times perfectly competent. 

THE FAMILY’S TESTIMONY ON THIS POINT 

Looking to the testimony of the children, we find 
that Cordelia Gross testified on the subject of when 
he had the fall in the store, thus: (R-57) ‘‘The worst 
fall he had was in the summer of 1914. I fix the date 
because it was that year I took typewriting lessons 
and I put it down in this book. It was either in July 
or August, 1914. I think it was in July because I was 
in Fredericksburg at the time, and I usually visited 
Fredericksburg in July. 1 took typewriting lessons in 
P^ebruary, ^larch, April and May, 1914.” 

Mary Cecelia Gross, the wife of one of the sons, tes¬ 
tified, (R-55) ‘‘The time he fell in the store was in 
1914. I was living at the Melrose and walked down. 
I left the Melrose in December, 1915. I know it was 
about a year after my grandmother died and she died 
in 1913.” 

Now we have evidence supported by a specific fact. 
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That is that the witness lived in the Melrose Apart¬ 
ments in 1914 and left in December, 1915. This is a 
statement of fact which could have been verified or dis- 
proven, and I am sure the diligence of my opponents 
would have disj)roved it, had it not been a fact as 
shown by the real estate agents and owners of the Mel¬ 
rose, that the fact is as disclosed by the witness in this 
statement. 

The testimony of the other daughter Mrs. Florence 
L. Boteler, (K-72) on this point, as shown by the rec¬ 
ord pp. 75-76, is thus: ‘*Mr. Plugge and his wife came 
to see Papa when he fell in the store in 1914 in the 
spring of the year and hurt himself so badly. He was 
brought home in the Emergency Hospital Ambulance 
and his head was hurt and we phoned for Dr. Mulcahy 
and he took charge of him. I talked to Mr. Plugge 
about the fall afterwards and he said he just had one 
of those falls, just fell over without any warning. I 
know it was in 1914 from my sister-in-law living at 
the Melrose and I know it was the year after those 
other things, the year after he went to Baltimore. T 
1 ‘emember it was summer because of seeing the ambu¬ 
lance back up under the trees—my sister was in Fred¬ 
ericksburg.’’ 

Here we have this witness testifying to two facts 
which had been testified to by other witnesses. One 
that Cordelia, the younger sister, was in Fredericks¬ 
burg at the time of the fall, and Cordelia, the younger 
sister, had produced her book showing that she took 
typewriting lessons from Mrs. Lake, in the Southern 
Bldg, in 1914, (57) which could have been verified or 
disprove!! because Mrs. Lake is still in business operat¬ 
ing her school. She likewise testified to the fact that 
her sister-in-law was living at the Melrose Apartment, 
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a fact which could have been disproven had it not been 
correct. 

Jacob Gross and Louis Gross, the sons, in testifying, 
stated that it was in the summer of 1914, but did not 
giv'e any specific or positive data in writing to support 
their view, so that their testimony on tliat point was 
verv much of the same cliaracter as tlie testimonv of 
the defendants’ witnesses. 

It would seem from the facts shown here that there 
can be no doubt that the fall of Mr. Gross was in the 
summer of 1914, and if it was then, the defendants’ 
witnesses prove our case by admitting his incompe¬ 
tency within six months from the date of that fall, 
this coupled with the testimony that the ailment was 
gradual. 

We have, moreover, the testimony of the family 
physician to the effect that it was in 1914. 

May I invite the Court’s attention to a piece of evi¬ 
dence which is worthv of consideration bv the Court in 
this case? 

There is a serious and decided conflict as to whether 
Mr. Gross fell in the store in 1914 or 1916. The cash 
book showing sales made, shows a gap in the fall of 
1912 when the familv claims he fell in the house. The 
corporation was called upon to produce the cash books 
for the year 1914 for the purpose of showing that he 
was not in the store making sales during the period 
when they claim he fell in the store during 1914. No 
cash sales book was produced covering the year 1914, 
and it was a significant and singular fact that both 
the defendant Herman Plugge and the bookkeeper, the 
nephew Campbell Plugge, testified that they could not 
find that cash sales book. Had that book been pro¬ 
duced, it would have shown a gap in the summer of 
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1914. It would have shown a period when no sales 
were made by Mr. Gross, just as the book showed a 
gap in the fall of 1912, when he had fallen in his home 
and was away from the store for several days. 

TESTIMONY SHOWS HIS INCOMPETENCY 
LONG BEFORE HE FELL IN THE STORE. 

The testimony is overwhelmingly to the effect that 
in the fall of 1912, Mr. Gross fell in his home. And 
the testimony is .likewise overwhelmingly to the effect 
that from the time of his fall in his home in 1912 until 
his death, he was totally unable to transact business 
of any character. 

Dr. Mulcahy testified on this point (R. 39), “Mr. 
Gross was not of sound mind and capable of executing 
a valid deed or contract at any time from 1912 on. 
In my opinion he did not have sufficient mentality to 
appreciate and undertake a deal involving any magni¬ 
tude at all.” Further testifying on this point (R. 43), 
Dr. Mulcahy said “They said he had had a fall. It 
did not seem to hurt him physically except that he was 
somewhat dazed and he did not seem altogether clear 
—hazy in other words. Now at this time it was not 
an absolute loss of memory but an impaired memory. 
He did not know me. That was about five years after¬ 
wards. That would be in 1912. I calculate that at 
5 years after 1907.” 

Mrs. Boteler, the daughter, testifying on this point 
(R. 73) said that her father had a fall in the house 
in 1912, and that he was always confused after this fall 
in the house, and that she used to go for him two or 
three times a week. That Mr. Jennard was there. She 
further testified that Mr. Jennard was a boarder in 
the house. 
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Cordelia, the younger sister, testified on this point, 
(K. 57) that slie did not see much change otherwise 
until one night he fell in ids room. ‘‘I was in the room 
with my sister, Mrs. Boteler, and he got up and walked 
around, as he usually did. He would get tired of sit¬ 
ting and would walk around in the room, and as he 
walked towards the mantle and was about to put his 
hand on the mantle, he fell without any warning what¬ 
ever, and I ran out in the hall and called the young 
man that was boarding with us to come down and help 
put him on the sofa. It raised a knot over his right 
eye. We put cold clothes on his head and called the 
doctor—Dr. ^lulcahv. It was about fifteen minutes 
before he came to. Just like a faint. He seemed to be 
dazed. He did not say anything. That was in 1912, 
in the fall. I know exactlv because it was in the Fall 

and mv brother went to Xew York that summer and 

% 

the young man occupied his room. He was the first 
boarder we ever had.” 

Jacob J. Gross, the son, testifying on this point 
(R. 71): “He was a very changed man mentally after 
he had the fall in the house in the Fall of 1912.” 

Further testifying (R-68) this ^^dtness said, “Then 
we commenced to notice that he became careless in his 
dress and in his habits at the table and that continued 
along until about 1912 when he had a serious fall there 
in the house. Thev sent for me and when 1 saw him 
they had him in bed. He was lying there and seemed 
to be in a bad condition. I cannot say whether there 
was any evidence of injury to his face. It was in the 
Fall of 1912 that he had this fall. I cannot fix the exact 
date. I fix that by the age of the baby. We pushed the 
baby do^\^l there. We were still pushing him in the 
baby carriage at that time. He was four and a half 
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years old, nearly five, when we stopped using the car¬ 
riage. ’ ’ 

There is testimony in the record, however, stronger 
even than this testimony of the family. I refer to the 
testimony of the books from the office. 

Campbell Plugge under subpoena duces tecum pro¬ 
duced the sales book, and on cross-examination it was 
sought to show that Air. Gross had made sales and en¬ 
tered the sales in this book during the period up to and 
including 1916. Thereupon Campbell Plugge was 
asked to read all of the sales in the salesbook made by 
Mr. Gross in 1912, and he read all entries in the hand¬ 
writing of Air. Gross in 1912, and then testified thus 
(R-96): ‘‘I find no entries in his handwriting between 
the 3rd and 7th of October, 1912). There were no en¬ 
tries on the 4th, 5th or 6th.” 

Would it not be a singular thing that Mr. Gross, a 
salesman in the store in 1912, did not make a single 
cash sale on the 4th, 5th and 6th of October, 1912? 

Air. Herman Plugge in trying to explain this said 
(R-140), cannot say that that caused the gap in 
the sales sheet from the 3rd to the 7th of October, 1912. 
(Record inadvertently has 1914.) He might have been 
away. He had a farm up in Virginia somewhere. I 
have no recollection of his being out of town. I never 
knew that he had any fall until he had that one in the 
store. Never knew that he was sick. Airs. Boteler 
never phoned to me. 

Now we have a case where Alfred G. Gross from 
1911 on, to his death, was mentally incompetent to 
transact any business, and, therefore, the deeds made 
by him in 1914 were and are void. 

There seems to have been in some jurisdictions the 
condition made and sustained by authorities that a con- 
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tract of an incompetent was voidable and not void. But 
the Supreme Court of the United States has settled 
this principle by language which is so positive in its 
wording that there can be no misunderstanding as to 
their decision in that regard. I cite, 

Dexter v. Hall, 94 U. S. 9; 21 L. Ed. 77. 

In this case, the Court said: 

“The prominent question in this case is whether 
a power of attorney executed by a lunatic is void, 
or whether it is only voidable. The Circuit Court 
instructed the jury that a lunatic or insane per¬ 
son, being of unsound mind, is incapable of exe¬ 
cuting a contract, deed, power of attorney, or 
other instrument, requiring volition and under¬ 
standing, and that a power of attorney executed 
by an insane person, or one of unsound mind, is 
absolutely void. To this instruction the defendant 
below excepted, and he has now assigned it for 
error. 

Looking at the subject in the light of reason, it 
is difficult to perceive how one incapable of under¬ 
standing and of acting in the ordinary affairs of 
life, can make an instrument, the efficacy of which 
consists in the fact that it expresses his intention, 
or more properly, his mental conclusions. The 
fundamental idea of a contract is that it requires 
the assent of two minds. But a lunatic, or a per¬ 
son non compos mentis, has nothing which the law 
recognizes as a mind, and it would seem, there¬ 
fore, upon principle that he cannot make a con¬ 
tract which may have anv efficacv as such. He is 
not amenable to the criminal laws, because he is 
incapable of discriminating between that which is 
right and that which is wrong. The government 
does not hold him responsible for acts injurious to 
itself. Why, then, should one who has obtained 
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from him that which purports to be a contract, be 
permitted to hold him bound by its provisions, 
even until he may chose to avoid it? If this may 
be, efficacy is given to a form to which there has 
been no mental assent. A contract is made with¬ 
out any agreement of minds. And as it plainly re- 
(piires the possession and exercise of reason quite 
as much to avoid a contract as to make it, the con¬ 
tract of a person without mind has the same effect 
as it would have, had he been in full possession 
of ordinary understanding. While he continues 
insane he cannot avoid it; and if, therefore, it is 
operative until avoided, the law affords a lunatic 
no protection against himself. Yet a lunatic, 
equally with an infant, is confessedly under the 
protection of courts of law as well as courts of 
equity. The contracts of the latter, it is true, are 
generally held to be only voidable (his power of 
attorney being an exception). Unlike a lunatic, he 
is not destitute of reason. He has mind, but it is 
immature, insufficient, to justify his assuming a 
binding obligation. And he may deny or avoid his 
contract at any time, either during his minority or 
after he comes of age. This is for him a sufficient 
protection. But as a lunatic cannot avoid a con¬ 
tract, for want of mental capacity, he has no pro¬ 
tection if his contract is only voidable.” 

This court being a Federal Court has followed the 
decision of the Supreme Court of the United States, 
and we find that it had decided repeatedly that the 
contract of an insane person is void. 

In the case of 

Sullivan vs. Flynn, 

22 Apps. D. C. 396, 9 Mackey 396, 

the Court had before it the question of the incom¬ 
petency of the maker of a deed, and one of the ques- 
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the degree of mentality necessary to validate the will. 

The Supreme Court of the United States in consid¬ 
ering this question in 

Allore V. Jewell, 

94 U. S. 506-513. 

in an opinion of that Court delivered by Mr. Justice 
Field, at page 511 of this opinion, said: 

“It is not necessary in order to secure the aid 
of equity to prove that the deceased was, at the 
time, insane or in such a state of mental imbecility 
as to render her entirely incapable of executing a 
valid deed. It is suflBcient to show that from her 
sickness and infirmities she was, at the time, in a 
condition of great mental weakness and that there 
was gross inadequacy of consideration for the 
conveyance. From these circumstances imposed 
here undue influence will be inferred.” 

DID THE DEFENDANT HERMAN PLUGGE 
KNOW THE CONDITION OF MR. GROSS IN 
1914, WHEN THIS DEAL WAS MADE? 

Mrs. Boteler testified as to what she said to Mr. 
Plugge and what Mr. Plugge said to her (R-73). “Mr. 
Plugge told me that John had followed my father 
home. Mr. Plugge used to talk to me about father 
and say that he wished there was some way of keeping 
him home. That was when he had that spell in 1912. 
* * * I told Mr. Plugge lots of times about his con¬ 

dition. That I had tried to keep him home and could 
not do it. I told him about his getting lost, you know, 
going down and coming back. Mr. Plugge and his 
wife had been to the house after he was lost, and I 
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think when he would get lost like that, nearly every 
time Mr. Plugge would come. 

Mrs. Wagstaff testified as to what Mr. Plugge said 
to her about the condition of Mr. Gross (R-47), 
talked to Mr. Henry Plugge about the condition of 
Mr. Gross. About the time when he was sick at home 
with the court plaster, and Mr. Plugge said that it was 
a pity that they could not keep their father at home. 
That he was of no use in the store. That he was a 
trouble to them. I only remember talking to Mr. Henry 
Plugge about Mr. Gross upon one occasion and that 
was in the year 1914, in the summer.’’ 

Mrs. Dunn testified as to what Mr. Plugge said to 
her about the condition of Mr. Gross (R. 29), “Mr. 
Plugge said that it was too bad about Mr. Gross’ con¬ 
dition, and that was all he said. It was some time 
after 1916 that he said that, but I could not tell you the 
date. Whether it was 1917 or 1918.” 

Mrs. Murphy testified as to what Mr. Plugge said 
to her about the condition of Mr. Gross (R-17). “It 
was after Mr. Gross went to Richmond that I talked 
with Mr. Plugge about his condition. My mother was 
with me at the time and we were in the store. Mr. 
Plugge said that he did not think that Mr. Gross was 
in a condition to be out by himself. That he thought 
someone ought to take care of him at home” (R. 19). 
“I was in the hospital in Georgetown when Mr. Gross 
went to Richmond and I said it was in 1912. It was 
after he had one of those wandering spells that we 
were in the store.” 

Mr. Lutz, testifying as to this same point (R-22). 
“In 1911 before I sold out my interest in the business 
I had a talk with Mr. Henry Plugge about letting Mr. 
Gross see the books of the Company. It was in the 
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store. They took inventory; and Mr. Plugge said to 
me that he did not think it was necessary to tell Mr. 
Gross the amount of it, the date of it, and like that, 
because if he did and anything happened to Mr. Gross 
or anything like that, he would naturally go home and 
tell his family and they would think they had a great 

deal more in it than they really had. He did not want 

* » 

us to tell Mr. Gross the amount of the inventory. I 
last saw Mr. Gross in 1911. Mr. Gross was at that 
time, you might say, nothing at all. He would do what¬ 
ever anyone told him and he was just like a child.” 

Mr. Schossler testified as to how Mr. Plugge treated 
Mr. Gross during the years 1909 to 1911 (R-100-1). 
“Mr. Gross was an elderly man. He, as I recall, did 
very little of anything. He was hardly considered 
capable of doing anything. If he attempted to make a 
sale usually Mr. Plugge would come down and take it 
away from him. * * ♦ Plugge gave instruc¬ 

tions to Mr. Gross. ^Ir. Gross gave no instructions.* 
The old gentleman was getting more feeble every day. 
* * * Mr. Gross looked up to Mr. Plugge as a sort 

of king, as a boss, and jumped at his very word.” 

Cordelia Gross testified about Mr. Plugge being at 
the house in the years between 1912 and 1915 (R-58). 
“On one occasion he (Mr. Gross) was away all night. 
Did not get back until the next day about 11 o’clock. 
We did not know anything about it and when he did 
not come home we called Mr. Plugge and asked him 
and he said ‘yes’ he had left the store that afternoon, 
and he and his wife came up that night. I remember 
perfectly, and he said that he wished there was some 
way that we could keep him home, because it made him 
nervous and he was worried about him. * * * j 

think that was before the fall in the store. When he 
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returned the next day * * * He said he had been 

to Riclimond to find the boys. * * * j quite 

sure it was before 1914.^’ 

Mrs. Mary Cecelia Gross testified about Mr. Plugge 
being at the house and his knowledge of Mr. Gross’ 
condition (R-52): “In July or August, 1914,1 went to 
the Gross house in answer to a telephone call. Mr. 
Gross had fallen in the store and was brought home in 
the Emergency Hospital ambulance and I was there 
each time when he was lost. They would phone for my 
husband naturally and we would both go around. 
* * * On two of these occasions I saw Mr. Plugge 

there. Once he had returned from business, but once 
was quite early. I do not remember the exact date, but 
as near as I can recall it, it was when he was lost in 
Richmond, Mr. Plugge and his wife called one evening 
and stayed quite late and he said that he wished they 
would keep Mr. Gross at home; that he was unable to 
come to business every day, and that it really worried 
him seeing him coming there.” 

Now it is true that Mr. Herman Plugge denied every 
single statement made by each and every one of these 
eight witnesses. 

SUMMARY ON THE MENTAL CONDITION OF 

MR. GROSS. 

It would seem from an examination of the record 
that there can be no doubt but that Mr. Alfred Gross 
as far back as 1911 had reached his second childhood 
and was in fact nothing but a child in his manner, 
thought, and actions. 

Surelv there can be no doubt but that from the fall 
of 1912 when Mr. Gross was absent from the store for 
three days, as shown by the records in the office, at the 
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period when he had this fall in his room, as testified to 
by the members of his family and the physician, he was 
mentally incompetent. He was wandering around the 
streets lost. He was at the station house lost. He 
was in Kichmond lost. He was in Baltimore lost. He 
was in search of the old store on Pennsvlvania Avenue 
lost. He was unable to find the District National Bank 
which was within one scpiare of his office. He was seen 
by Clarence Banks in the morning going from the store 
rather than towards the store lost, ife would get on 
the street car to go home and get lost. 

He was in such condition that members of his family 
went to the office to bring him home. He was in such 
condition that Herman Plugge, the defendant, would 
send the porters home with him, to keep him from 
getting lost. He was an old man, childish and mentally 
deficient. And Herman Plugge knew it. No man knew 
it better than Herman Plugge,—the man who associ¬ 
ated with him every day,—the man who was in busi¬ 
ness with him,—the man who had been reared by Mr. 
Gross. 

The law, as we understand it, is measui ed by a dif¬ 
ferent rule, where one mentally deficient or weak in 
mind is imposed upon by a confident, by a partner, 
bv one in whom the man with the weakened mind has 
confidence, believes in and trusts, as distinguished 
from the rule which applies where the man with a 
weakened mind is dealing with a stranger. 

We cite the principles as determined by the decisions 
of the Courts thus: 

The principle seems to have been laid down in this 
country by the Supreme Court of the United States 
in the case of 

Taylor v. Taylor, 

8 Howard 184-210. 
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In disposing of this principle of law, that is the prin¬ 
ciple which holds that a different rule applies to a 
contract made with parties who do not stand upon 
perfect equalit)^, Mr. Justice Daniel in delivering the 
opinion of the Court in this case, at page 199, uses the 
following language as illustrative of the principle, 
to-wit: 


“The rules of law supposed to control the con¬ 
tracts of parties who do not stand upon a perfect 
equality, but who deal at a disadvantage on the 
one side, whether applicable to the relations of 
parent and child, trustee, and cestui que trust, 
attorney and client, or principal and agent, have 
been laid down in various cases in the courts both 


of England and of our own country. To trace 
these rules to the several cases by which they have 
been propounded would be an undertaking rather 
of curiosity, than of necessity or usefulness here, 
as the extent to which this court has applied them, 
or is disposed to apply them in cases resembling 
the present, may be found within a familiar and 
direct range of inquiry. They are aptly exempli¬ 
fied by the late Justice Story, in his treatise on 
Equity Jurisprudence, Vol. 1, Sec. 307, where. 


speaking of frauds which ‘arise from some 
peculiar confidence of fiduciary relation between 
the parties’ he remarks: ‘In this class of cases 
there is often found some intermixture of deceit. 


imposition, overreaching, unconscionable advan¬ 
tage, or other mark of direct and positive fraud. 
But the principle on which courts of equity act 
in regard thereto stands independent of any such 
ingredients, upon a motive of public policy and 
it is designed in some degree as a protection to the 
parties against the effects of overweaning confi¬ 
dence and self delusion, and the infirmities of 


hasty and precipitate judgment. These courts 
will therefore often interfere in such cases, where. 
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but for such peculiar relations, they would wholly 
abstain from granting relief, or grant it in a very 
modified and abstemious manner.” 

Many authorities might be cited in which we find the 
Federal and State Courts following this principle laid 
dowm by the Supreme Court of the United States in 
this case, but it would seem that it would be useless to 
multiply authorities in the face of the principle so 
clearly and so positively announced in the Taylor case, 
supra. 

This court had before it the question of the etfect of 
fiduciary relations existing between grantor and 
grantee, and considered and disposed of that question 
in the case of 

Holtzman v. Linton, 

27 Appeals, D. C. 241, 

wherein this Court said: 

“It must be remembered that when fiduciary 
relations exist between grantor and grantee the 
fiduciary is under the plain moral duty not to put 
himself in anv situation which would tend to excite 
any conflict between his self interest and his duty 
to his client, principal, or obligee of whatsoever 
nature.” 

• 

Xow, the testimony is plain and undenied that Alfred 
G. Gross had absolute confidence in the integrity of 
his partner Herman Plugge. Every witness who has 
testified in the case who asked him about anv transac- 
tion he may have had with Herman Plugge heard from 
his lips the statement “Henry has fixed me. Every¬ 
thing is all right!” or words to that effect. His chil- 
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(Iren all tell ns that he had absolute confidence in 
Herman Plunge and relied absolutely and explicitly 
on everything that Herman Pugge did or said; and 
they had a like confidence in Herman Plugge that their 
father had. 

Therefore, Herman Plugge must be held subject to 
a higher degree of accountability than if he had been 
a stranger to Gross. 

ON UNDUE INFLUENCE 

The record from the quotations already given from 
the testimony of the several witnesses shows conclu¬ 
sively that as far back as 1911, Alfred G. Gross obeyed 
the will and word of Herman Plugge as a boy of eight 
obeys the directions and commands of his father. 

Frank Lutz so testifies, that that was the condition 
in 1911 when he left the firm. 

Schossler, the bookkeeper, who left the firm in 1911 
(R. 100) testified to the effect that Alfred Gross was 
nothing but an errand boy there when he was there. 
That he had nothing to do with the management of the 
business, conduct of the business, operation of the 
business, or the management of the employees of the 
business. 

That he was lost time and time and time again, was 
known to Mr. Plugge. 

That he had absolute confidence in Mr. Plugge was 
shown by the testimony of the children who sought to 
ask about the business and were told in each instance 
that “Henry” had fixed everything. They testified 
that their father bad absolute confidence in Herman 
Plugge and that they had the same confidence. 

The record shows that Mrs. Boteler even after the 
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attorney for the estate discovered this note and oh- 
tained information as to the sale of the property and 
the giving of the unsecured note, was hardly willing 
to believe that Herman Plugge would have been a 
party to such a thing (R-78). 

That Alfred Gross was dominated and controlled in 
his every thought and act by Herman Plugge is shown 
by every act of his, and by every action of Herman 
Plugge in dealing with him. 

Think of Mr. Plugge, a partner who frankly admits 
that years before this transaction, his partner Alfred 
Gi’oss was willing to sell a proj)erty worth $25,000 for 
$10,000 and that he (Plugge) pedaled around the street 

on his ])icvcle and obtained him the true consideration 

» 

for the property and received a gift of $1,000 for 
doing so. 

Think of an admission by a partner of such a con¬ 
dition as shown by the testimony (R. 138), and then 
to secretly obtain from that man his savings on an 
unsecured note for the benefit of the defendant Her¬ 
man Plugge’s brothers. 

In the face of this record showing the confidence of 
Gross in IMugge, and the knowledge of Plugge of the 
condition of Gross, and the fact that he, years before 
this transaction, was willing to accept $19,000 for 
property worth $25,000,—Plugge obtains from Gross 
this valuable pro])erty for an unsecured note and 
$5,000 or $5,500. 'Which note was given, by the way, 
and dated, by the way, and made, by the way, after 
Gi •OSS had actually parted with the title to the prop¬ 
erty and the deed had actually been recorded. Xo 

•r » 

wonder ^larsh, of the Columbia Title Co., testified 
(R. 101) that the transaction was unusual and that in 
all his experience during his connection with the Co- 
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lumbia Title Insurance Company he had never known 
of such a transaction. 

Now tlien, will the Court permit this deed to stand, 
under these circumstances and in the face of this 
record ? 

Tlie law in this jurisdiction on the question of ‘‘un¬ 
due influence” is settled that the burden of proof is 
u])on the party attacking the legality of the transac¬ 
tion to establish its invalidity, but it is likewise the 
law of this jurisdiction that where a confidential rela¬ 
tionship exists between the grantor and grantee this 
requires a careful scrutiny of the circumstances at¬ 
tending the transaction to ascertain whether undue 
influence has been practiced. 

The case of 

Towson vs. Moore, 

173 U. S. 17; 43 Law Ed. 597, 

lays down this principle, and is cited by this Court in 
manv of its decisions. See also 

Bever v. LeFevre, 
i86 U. S. 114; 46 Law Ed. 1080. 

It must be remembered, however, that in the instant 
case there existed that confidential relationship be¬ 
tween Gross and his partner Plugge which placed 
Plugge in a position where he was to decide in favor 
of his brothers on one hand or his partner on the other. 
His partner having absolute confidence in his integrity 
and dealing with him with absolute reliance on being 
protected. 

It would seem that the principle laid down by this 
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Court repeatedly where an agent places himself in a 
position to his principal and to the purchaser of the 
property where he cannot deal at arms length, must he 
applied to the case at bar for the language used by this 
Court in its several decisions seems applicable to the 
(piestion here at bar. 

For in 

Bradley v. Davidson, 

47 xVppeals D. (\, 266-285, 

the court in considering this question of confidential 
relationship said, p. 280: 

“It thus appears from the evidence that was 
before the court when this bill was dismissed, that 
agents sustaining a confidential relationship to 
their principal, who was paying them for and en¬ 
titled to their services and advice, grossly be¬ 
trayed their trust by secretly representing the 
other party. * * ♦ Any attempt to occupy the 

relation of agent to two persons whose interests 
conflict, whether with or without notice to them, 
is to be condemned as contrary to good morals 
and the principles of equity.” 

To the same effect, see 

Kawlings v. Collins, 

86 App. D. C. 72, 77. 

Fox vs. Patterson, 

43 App. D. C. 484, 493. 

Forrest vs. Wardman, 

43 xVpp. D. C. 520. 

National Savings & Trust Co. v. Sands, 

44 App. D. C. 20. 
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THE AGREEMENT OF 1907 TO SELL TO SUR¬ 
VIVING PARTNER AT THE ACTUAL 
COST OF PROPERTY. 

The Court, I am sure, will be puzzled after reading 
this record to understand what the lower court meant 
in his opinion in this case wherein he said ‘‘Bill dis¬ 
missed for want of equity.’’ (R-10). The very learned 
trial justice in this case, while he gave no written 
opinion, indicated by the questions asked by him, and 
by his attitude during the argument at least, that by 
reason of the agreement had among the partners, that 
is Alfred Gross, Herman Plugge and Frank Lutz, 
dated January 26, 1907, (R-102) under the terms of 
which these partners agreed that if any one of them 
retired from the business, the real estate occupied by 
the store should be sold to the surviving partners at 
the actual cost, was binding upon these plaintiffs, and 
therefore they had no standing in an equity court. 

With all due deference to the very learned trial 
justice, it is respectfully submitted that such an as¬ 
sumption was entirely erroneous and without any 
legal foundation whatever. In the first place when 
that agreement was made. Gross, Plugge and Lutz 
were partners conducting a partnership trading under 
the name of Lutz & Company. It was not a corpora¬ 
tion. Thereafter the business was incorporated and 
there was no agreement with the corporation whatever 
nor was there any record or minutes of any kind pro¬ 
duced to show that the corporation had ratified such 
an agreement. 

BUT THAT IS NOT ALL. 

Alfred G. Gross was not retiring from the business 
of Lutz & Company. He was continuing his ownership 
in that corporation, therefore, it would not apply 
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because he was not retiring. Even though Herman 
Plugge had purchased the pro[)erty. 

HUT THAT TS NOT ALL. 

Tlie fact here is tliat Herman Plugge, one of the 
partners, did not buy the property. It was anticipated 
that he would testify on the stand that he was the real 
purchaser of the property and that he took it in the 
names of his brothers as trustees for his benefit, but 
he did not so testify. He first testified that he had 
nothing to do with it. On cross examination the fact 
was developed that he was the party who did all of 
the negotiating and dealing and contracting. But, be 
that as it may, the property, according to the evidence, 
was actually purchased by the two brothers of Herman 
Plugge. The fact that they were Herman Plugge’s 
brothers would have no more effect on the agreement 
than if they were strangers to all of the parties to the 
contract. So that that contract would have no binding 
effect legally or morally upon any of the parties and 
no legal claim should or can be based upon its language 
or conditions. 

BUT THAT TS XOT ALL. 

Even though Herman I^lugge had been the pur¬ 
chaser, and even though Alfred G. Gross had been 
retiring from the business, this contract would not 
destroy the equities of the plaintiffs, because the con¬ 
tract provides in positive terms thus: 

“The deferred pa\Tnents are to be secured by 
the notes of the purchaser or purchasers and a 
deed of trust upon the interest sold.” (R-103). 

Here we have a case, as sho\Mi bv the record where 
there was no deed of trust given, but a simple uncon- 
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(litioiial absolute promissory note with no security or 
collateral of any kind to protect Gross. 

Is it the principle of Equity that it shall uphold the 
hands of these defendants and destroy the equity of 
the plaintiffs in such a transaction as that! If it be 
so, then the principles upon which the equity courts 
wore founded and are being operated have turned over, 
and the old equity maxims shall thereafter go for 
naught. 

The truth is. Gross never knew he was selling the 
real estate. He thought he was selling his interest 
in the store. That is the firm of Lutz & Company. 

The record discloses conclusively and absolutely the 
fact that Alfred G. Gross did not have suiBBcient men¬ 
tality when this sale was made to distinguish between 
the sale of the building itself, the real estate, and the 
business being operated in the building. 

Alfred Gross did not have sufficient mentality to 
distinguish the sale of his stock in Lutz & Company 
from the sale of his half interest in the real estate on 
which the business of Lutz & Co. was being operated. 

Alfred Gross had fixed in his mind, if he had any 
mind at all, that he was selling his interest in Lutz 
& Co. to Herman Plugge’s brothers. 

Xow let us see what the record says in support of 
this statement. 

The defendants’ witness Hauber, testified on the 
question of conversations with Gross prior to 1914 
and in 1914 (R-114) thus: ‘‘He told me that he was 
out of the business. He told me he was going to sell 
out the business. It seems to me that was somewhere 
around 1914. Some time after that he told me he had 
gotten out of the business. He told me that he had 
gotten rid of all his interest in Lutz & Co. It was after 
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1914 when he told me that. I should say that it was 
about 1915.” 

Thereafter, and upon being* quizzed further on this 
point, the witness on page 115 of the record testified 
thus: “This conversation was approximately a year 
or more after he told me had sold the business. He 
told me that he had sold the business in 1914, or that 
is when he talked about selling it and it was in 1915 
when he told me had sold it. He told me this upon two 
occasions a few weeks apart.” 

The son Louis Gross testifying upon this point 
{R-34) said: “I heard that he had sold the store and 
I asked him and he said ‘yes’ that he had, that Mr. 
Plugge had fixed him up for life, that is Henry had. I 
heard that he had sold the store from a letter that I 
received from mv sister Cordelia. She had written me 
before 1916 that father had sold the store. I did not 
discuss the matter with my father of selling the store, 
nor did I discuss the sale of the store with my sisters, 
nor did I make any effort to acertain from Mr. Plugge 
upon what terms he had sold the store. I had no appre¬ 
hension. I had perfect confidence in ^Ir. Plugge and 
mv father had the same.” 

Now it will be observed that Louis Gross first heard 
from his sister Cordelia bv letter that the father had 
sold his interest in the store, and that the father there¬ 
after verified that statement to Louis that he had sold 
his interest in the store. 

Cordelia Gross in testifying upon this point said (R- 
60), “I first knew there had been a sale and that my 
father had given a deed to the Plugges, I suppose it 
was at the time that my father spoke of it. He never 
talked to us about his business.” 

Now taking that statement—that is the statement of 
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Cordelia Gross that he had given a deed for this prop¬ 
erty—coupled with the statement of Louis Gross that 
this sister had written him that her father had sold 
his interest in the store, would show conclusively, it 
is respectfully submitted, that the old man believed 
that he had sold his interest in the store, in the busi¬ 
ness of Lutz & Co. He had died believing this, and his 
children believed it. 

It was not until after the death, when the under¬ 
signed as counsel for the estate, found this unsecured 
note in the National Bank of Washington, and learned 
that it was an alleged consideration for the sale of the 
real estate, that anyone knew that Alfred Gross had 
parted with his interest in that real estate rather than 
with his interest in the store itself. 

As soon as the fraud was discovered, the parties 
took action to correct it, and while a considerable 
period elapsed between the giving of the deed and the 
institution of the suit, there could be no laches because 
it was not discovered until some time after the death 
of Mr. Gross, and while the attorney for the estate 
was looking into the things involved in the estate, that 
the note was found at the National Bank of Washing¬ 
ton and the fraudulent transaction discovered. And 
this court has repeatedly said that the plaintitf is not 
guilty of laches where reasonable diligence was exer¬ 
cised after discovery of the fraud. 

Upon this point, this Court in 

Bradley v. Davidson, 

47 App. D. C. 266, 

at page 283, said: 

“Nor do we find any greater merit in the de¬ 
fendants’ contention that plaintiff was guilty of 
laches. It is a familiar rule that the period of 
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delay or neglect necessary to constitute laches va¬ 
ries with the peculiar circumstances of each case, 
and, unlike the Statute of Limitations, is not sub¬ 
ject to an arbitrary rule. ‘It is an equitable de¬ 
fense, controlled by equitable considerations, and 
the lapse of time must be so great, and the rela¬ 
tions of the defendant to the rights such, that it 
would be inequitable to permit the plaintiff to now 
assert them. * * * In George v. Ford, 36 

App. D. C. 315, 333, this court, speaking through 
^Ir. Chief Justice Shepard, said: ‘So great is its 
abhorrence of fraud and the violation of fidicuarv 
obligations, that a court of equity will look with 
some indulgence upon mere delay, from which no 
material injury has resulted.’ ” 

See 


Halstead v. Grinnan, 
152 U. S. 412, 417. 


In 


Lewis V. Denison, 

2 App. D. C. 387. 

In considering this question, Mr. Chief Justice Shep¬ 
ard (p. 391) said: 

“That the bar of the Statute of Limitations 
will not commence to run in equity until the fraud 
has been discovered or until such time as bv the 
use of ordinary care it might reasonably have been 
discovered, is now universally conceded.” 

See also 

Rosenthal v. Walker, 

111 U. S. 185. 

Traer v. Clues, 

115 U. S. 528. 
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THE FRAUD OF HERMAN PLUGGE 

If Herman Plugge proposed to deal honorably with 
the Gross Family, why did he not call in the members 
of the family? Why did he not tell Mrs. Boteler that 
conditions there were so bad that they wanted to get 
rid of the property in order to keep things going? 
Why did he not counsel and advise with members of 
the family? Whv did he not tell them the true facts? 

He knew the old man was in bad condition. He 
knew that the old man was subject to his will, subject 
to his domination and control. He was a shrewd man, 
keen and grasping. Why did he let this thing go on 
without advising the family of what was to be done? 

Whv did he sav to me when I wrote him after the 

• » 

death of the old man that he did not know anything 
about the transaction, that his brothers had bought the 
property ? Why did he seek to hide himself in the 
transaction? 

Now Herman Plugge testified that he did tell Mrs. 
Boteler. But when his testimony is analyzed it will 
l)e found that it is so uncertain and so vague that it 
could not, we submit, be given consideration by the 
Court in the face of the testimony of members of the 
family that they had no knowledge of this transaction 
until I unearthed it in the affairs of Mr. Gross after 
his death, as attorney for the estate. 

Mr. Plugge in testifying that he did tell the mem¬ 
bers of the family (R. 142) said: ‘‘I suppose I told 
^Irs. Boteler when she came in the store that mv 
brothers had purchased Mr. Gross’ interest. I don’t 
know what was said and I don’t know when it was said 
but whenever she would come in we would talk about 
the affairs of the business and such stuff as that.” 

That it was the purpose and intention of Herman 
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to ^et everything from Alfred Gross, is sliown 
by this significant fact, tliis definite, positive, delib¬ 
erate action. After great difficulty and after repeated 
demands from me and directions by the court, the 
minute book was finally produced, and in it we find a 
resolution passed on xVugust 6, 1918 (K. 95), which 
was a year after Herman Plugge admitted the incom¬ 
petency of Gross to transact business, at which meet¬ 
ing Gross, according to the record, acted as president, 
and at which meeting a resolution was passed appro¬ 
priating to Herman Plugge a sum equal to two per 
cent of the gross sales of the com])any from January 
1, 1918, thus depriving the old man of his dividends 
on his stock interest or remaining stock interest in 
Lutz & (^o., a corporation. 

But worst of all was ihe act of Herman Plugge in 
having the old man Alfred Gross give up and deliver 
to Herman Plugge two shares of his stock for $100, 
which two shares gave to Plugge the control of Lutz 
& Company, a corporation. 

When Herman Plugge was on the stand under cross- 
examination he explains that in this manner (R. 139), 
‘‘My brother gave him $50 a share for it.” (And R. 
141-2.) 

Thereafter Herman Plugge testified (R. 147) on 
this point thus: Witness attention was directed to his 
testimony heretofore given in this case, that his 
brother had purchased two shares of stock for $50 
a share. Witness said he did not remember paying 
$50 but that it was $100 a share. 

It is interesting to note that Herman Plugge’s atten¬ 
tion was then directed to his testimony that the reason 
these two shares were transferred to his brother was 

because thev feared trouble with Mr. Lutz. It is also 

* 

interesting to read the record at the bottom of page 
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147 and top of page 148 on this subject. It is likewise 
interesting to note that Herman Plugge had testified 
when called by the plaintiffs that the business of Lutz 
& Co. was almost in bankruptcy in 1914 and in terrible 
financial shape. And he was asked why he should pay 
$100 a share to Mr. Gross for each of the two shares 
of stock when the company was about to go into bank¬ 
ruptcy. He replied “To help Mr. Gross out finan¬ 
cially.” (R. 148.) 

Can any Court believe in the face of this record and 
from the facts as disclosed by the evidence in this 
record, that Herman Plugge was at the time of testi¬ 
fying or ever had been a philanthropist? Will this 
Court believe for a moment that statement of Herman 
Plugge’s that he bought these two shares of stock to 
help Mr. Gross out? Will this Court believe that a 
man who would call a meeting and have voted to him¬ 
self as additional salary two per cent of the gross 
sales of the business, using the vote of a man whom 
he admitted was incompetent to transact business 
when that was done, would turn philanthropist all of 
a sudden and give an old man who was in his dotage, 
in his second childhood, two hundred dollars to help 
him out financially? 

It is respectfully submitted that this is a case where 
Mr. Gross, after he became incompetent, was de¬ 
frauded of everything he had by his partner. By the 
young man he had raised up in the business. 

And it is respectfully submitted that the lower 
court’s position that there were no equities in this bill, 
is legally wrong and should be upset and the case 
should be reversed. 

We have here a case where the defendant Herman 
Plugge started out to get everything that Mr. Gross 
had, except his home, and he succeeded completely. 
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We have a case where lie obtained all of the interest 
of Mr. Gross in the real estate on G Street for himself 
or for the benefit of his brothers, it matters not which, 
for a consideration totally inadequate. 

We have a case where he obtained the control in the 
store by the purchase of the two shares of stock from 
Mr. Gross. 

We have a case where he votes himself 2% of the 
gross sales which gave him sufficient earnings to cut 
down dividends. 

We have a case where the defendant Plugge by 
manipulation and scheming placed Mr. Gross in a po¬ 
sition where he had no funds, and thus where it was 
easy to induce him to part with what he had. The 
store was, so far as Gross knew, paying little, so he 
parted with his interest in the store as he thought, but 
in reality he parted with his interest in the real es¬ 
tate, although in legal effect, he parted with both by 
the sale of the two shares of stock. 

Now fraud is a thing which cannot be proven except 
by facts and circumstances. The law is settled that 
fraud may be established by a preponderence of evi¬ 
dence reasonablv sufficient to satisfv the minds of the 
jury or the judge. 

Gordon v. Parmelee, 

15 Gray 413-416. 

Eames v. Morgan, 

37 Ill. 260-262. 

Burr V. Willson, 

22 Minn. 206, 212. 

Knowles v. Scribner, 

57 Me. 495. 

Lehigh Zinc & Iron Co. v. Bamford, 

150 U. S. 665-673. 
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Now it would seem that this is a case where the acts 
were concealed from the family. Where they were 
never told anything. And where it was the plain sim¬ 
ple duty of the defendant Plugge to tell the members of 
the family. 

In other words, it was his purpose and intention to 
conceal from the family everything until it was too 
late, as he thought, to come in and upset what had 
been done. Thus I cite what the Supreme Court of the 
United States said in 

Crosby v. Buchanan, 

23 Wallace 420, at p. 457, 

while dealing with the conduct of one engaged in a dis¬ 
honest transaction, I cite them as saying thus: 

‘‘HONESTY OF PURPOSE PROMPTS 
FRANKNESS OF STATEMENT. CONCEAL¬ 
MENT IS INDICATIVE OF FRAUD. 

The Supreme Court of the United States in 

Michaud et al. v. Girod, 

45 U. S. 503; 11 Law Ed. 1076, 

in considering the question of laches as found at the 
bottom of page 1102 of the Law Edition above cited, 
said: 


“There is no rule in equity which excludes the 
consideration of circumstances, and, in a case of 
actual fraud, we believe no case can be found in 
the books in which a court of equity has refused 
to give relief within the lifetime of either of the 
parties upon whom the fraud is proved, or within 
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tliirtv years after it has been discovered or be- 

* » 

comes known to the party whose rights are af¬ 
fected bv it.’’ 

•• 

It is most earnestly submitted that this case has 

•• 

equity and the decision of the lower court was wrong. 
And we most earnestly ask that the case be reversed. 

I have spent much space in pointing out the various 
pieces of evidence because from the Court’s opinion 
we were unable to determine whether he made any 
c(jnclusions as to the mentality of the maker, or as to 
fraud or undue influence, or upon what theory he 
found “No equities in the bill.” 

Thus the burden is cast upon this Court to examine 
all the evidence and find the facts as well as apply the 
law. 

Respectfully submitted, 

W. Gwynn Gardiner, 
South Trimble, Jr. 
Attorneys for Appellants. 

Sept. 15, 1926. 




